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improvements upon development.
RCW 35.72.040(1). After making a
preliminary determination of the
boundaries of those parcels, the city
must notify the record owners of those
parcels, by certified mail, of the
proposed assessment area, the
assessment

1 As an alternative to the sole
financing by owners of real estate, the
city may join in the financing of
improvement projects and may be
reimbursed in the same manner as
owners of real estate who participate in
the projects, if the city has specified the
conditions of its participation in an
ordinance. RCW 35.72.050. There is no
contention that the City has followed
RCW 35.72.050 here.
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share, and the owners' rights and
options. RCW 35.72.040(2). If any
owner requests a public hearing within
20 days of the notice, the city must
conduct a public hearing, notice of

which must be given to all affected
owners. RCW 35.72.040(2).

7. After conducting the public hearing,
if requested, the city adopts an
ordinance that is the final determination
of the assessment reimbursement area
and the pro rata shares of reimbursable
costs. RCW 35.72.040(2).

8. The city and the owner constructing
the projects then finalize and execute
the assessment reimbursement contract
and include the assessment
reimbursement area and pro rata share
of reimbursement determined by the
city. RCW 35.72.040(3).

9. The assessment reimbursement
contract must be recorded in the
appropriate county auditor's office
within 30 days of its execution. RCW
35.72.040(3).

10. Once the assessment
reimbursement contract is recorded, its
provisions for reimbursement are
binding on owners of record within the
reimbursement assessment area who
were not parties to the contract. RCW
35.72.040(4).

11. If an owner subsequently develops
his or her property within the
reimbursement assessment area within
15 years, and is not required to install
similar street projects because the
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projects were already installed under
the contract, then the city can require
that that owner reimburse the owner
who initially constructed the project,
pursuant to the reimbursement share
determined previously under RCW
35.72.030. RCW 35.72.020(4).

As explained above, the City did not
comply with the first step of this
process because it did not have an
ordinance in effect requiting
improvements "as a prerequisite to
further property development." RCW
35.72.010.

Absent the first step, the City
complied with the sequence of events
as required by RCW 35.72up to a
point, but it did not complete all the
steps. Step 1: Shaw and Nordevin
notified the City that they wished to
develop property along
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South Meridian. The City granted
conditional use permits that required
participating in the cost of the street
improvement project. Steps 2 and 3:
Shaw and Nordevin began negotiating

an assessment reimbursement contract.
Step 4: That contract identified other
properties within the assessment
reimbursement area, including the
reimbursement shares of those
properties. Step 5: The City made a
preliminary determination of
reimbursement shares based on the
benefit of the project to the identified
properties. Step 6: The City made a
preliminary determination of the
boundaries of the assessment
reimbursement area, and sent notices to
the record owners of the parcels within
the area, pursuant to ordinance 2183.
Step 7: The City conducted public
hearings and finalized the boundaries of
the assessment reimbursement area,
pursuant to ordinance 2190.

The City failed to take the next step
required by RCW 35.72. Step 8
required the execution of the
assessment reimbursement contracts
with Shaw and Nordevin. Step 9
required recording of those contracts
with the county auditor. Step 10 made
the assessments binding on other
property owners within the assessment
reimbursement area, such as the
partnerships and the third party
defendants. Only at step 11, when
owners of other parcels choose to
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develop their property within 15 years
and are not required to install street
improvements because the
improvements already have been
installed pursuant to the assessment
reimbursement contract, can the City
collect assessments from those other
owners pursuant to the contract.

Accordingly, the trial court's reasoning
for its ruling that ordinances 2183 and
2190 are invalid is incorrect. As we
have noted above, however, the City
did not have the authority to impose or
collect assessments under ordinance
2190 because of its failure to adopt an
ordinance pursuant to RCW 35.72.010.
Therefore, the trial court was correct in
granting summary judgment.

As summary judgment was
appropriate, we need not address the
partnerships' additional arguments nor
those of

Mar. 1993 WOODCREEK
PARTNERSHIPS v. PUYALLUP
11
69 Wn. App. 1, 847 P.2d 501

the third party defendants and the
intervenor regarding the adequacy of
the notice provided under RCW
35.72.040(2).

[2] The City presents two additional
arguments that it contends compel
reversal of the summary judgment
order. First, it argues that even if the
assessments were not validly collected
under assessment reimbursement
contracts pursuant to RCW 35.72, they
were validly collected as development
fees, pursuant to ordinance 2038 and
Southwick, Inc. v. Lacey, 58 Wn. App.
886, 890, 795 P.2d 712 (1990) (citing
Hillis Homes, Inc. v. Snohomish Cy.,
97 Wn.2d 804, 809, 650 P.2d 193
(1982)). However, this argument was
never pleaded or argued to the trial
court. Therefore, it cannot be raised for
the first time on appeal. Smith v.
Shannon, 100 Wn.2d 26, 37, 666 P.2d
351 (1983).

[3] Finally, the City argues that its
decisions can be reviewed only under
an "arbitrary and capricious standard"
and that the partnerships and third party
defendants did not establish that the
City's enactments of ordinances 2183
and 2190 were arbitrary or capricious
acts. Thomsen v. King Cy., 39 Wn.
App. 505, 514, 694 P.2d 40, review
denied, 103 Wn.2d 1030 (1985). This
standard of review is applicable to
discretionary decisions of a legislative
body. However, in taking any action,
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the governmental body's compliance
with the applicable statutes is subject to
independent judicial review. Schmitt v.
Cape George Sewer Dist. 1, 61 Wn.
App. 1, 5, 809 P.2d 217 (1991),
Washington Fed'n of State Employees
v. State Personnel Bd., 54 Wn. App.
305, 308-09, 773 P.2d 421 (1989). The
Superior Court did not err in reviewing
the City's actions under an error of law
standard.

Judgment affirmed.

SEINFELD, A.C.J., and PEARSON, J.
Pro Tem., concur.
Reconsideration denied May 18, 1993.
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