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GENERAL INFORMATION AND INSTRUCTIONS TO PROPOSERS
I. PURPOSE
A.
GENERAL
The City of Yakima  invites vendors of transportation services to submit proposals for providing high quality, advance reservation, curb-to-curb paratransit services for persons with disabilities in the Yakima area who are unable to ride City of Yakima’s fixed-route buses.



City of Yakima is seeking proposals for qualified providers for contracted paratransit services on a per trip basis.  Proposals should include rates for the following categories:




Ambulatory
$
 
per boarding for one (1) ambulatory passenger 

not requiring a wheelchair lift-equipped vehicle.  Annual Base Trip 

Projections is 38,700




Wheelchair
$

per boarding for one (1) passenger requiring a 

wheelchair lift-equipped vehicle.  Annual Base Trip Projections is 17,000.

Trip projections are based on projections and do not constitute a guarantee

of service levels.  They should only be used as a guide for determining 

capacity and proposed rates.  Five (5) year ridership history is included in 

this packet.

The award will be made to the qualified proposer deemed appropriate to be cost effective, efficient, and in the best interest of the City of Yakima. 



A pre-proposal conference will be held on Monday, September 10, 2001 at 10:00AM in the large conference room, located at the Public Works Facility – Kary Annex, 2301 Fruitvale Blvd., Yakima, WA  98902.


B.
DELIVERY OF PROPOSALS


The original Proposal, with four (4) complete copies,  shall be sealed and delivered or mailed to:



City of Yakima




No later than:  2:00 P.M. PST



Clerks Office





September 24, 2001


129 No. 2nd St.



Yakima, WA  98901

Mark package(s) RFP No. 10112, ADA Complementary Paratransit Services.

NO PROPOSALS WILL BE CONSIDERED WHICH ARE RECEIVED AFTER THE TIME STATED ABOVE.


C.
PROPOSED SCHEDULE
Request for Proposals Mailed
Monday, September 3



Pre-Proposal Conference

10:00 AM on Monday, September 10, 2001

Proposal Due



2:00 PM on Monday, September 24, 2001

Award 



Monday, October 1, 2001

Contract Execution


Tuesday, October 16, 2001

Service Start-Up


Saturday, December 1, 2001


D.
PROPOSER’S ACKNOWLEDGMENT
Clarification and addenda
It is incumbent upon each respondent to carefully examine these specifications, terms, and conditions.  Any inquiries, suggestions, or requests concerning interpretation, clarification, or additional information shall be made in writing, (facsimile transmissions acceptable, 509-576-6394) through the person listed below.  The City of Yakima will not be responsible for any oral representation(s) given by any employee, representative or others.  The issuance of a written addendum is the only official method by which interpretation, clarification or additional information can be given.

If it becomes necessary to revise or amend any part of this RFP, notice will be given to all prospective proposers who were sent a Request For Proposal.  Receipts of amendments must be acknowledged by the proposer in their proposal.  Each proposer should ensure that they have received all addendum and amendments to this RFP before submitting their proposals.

All proposers will acknowledge their total familiarity with the entire packet to include instructions for proposers, specifications, and compliance forms by virtue of the submission of a proposal. The City of Yakima will not consider claims for additional compensation based upon the proposer's lack of knowledge of the proposal documents, statutes, regulations, or resolutions pertaining to the purchasing requirements of this Agency.  Occasions will arise requiring clarification of proposal documents.  Proposer shall rely only on written addendum provided by the City of Yakima in submitting or revising proposals.

E.
DISADVANTAGED BUSINESS PARTICIPATION
City of Yakima hereby notifies all proposers that it will affirmatively ensure that, in regard to any contract entered into pursuant to this advertisement, disadvantaged businesses will be afforded full opportunity to submit bids in response to this invitation and will not be discriminated against on the grounds of race, color, sex, or national origin in consideration for an award.


F.
INTERPRETATION OF DOCUMENTS PRIOR TO PROPOSAL
If any person contemplating submitting a proposal is in doubt as to the true meaning of any part of the Specifications or other Contract Documents, or finds discrepancies in, or omissions from the Specifications, he/she may submit to City of Yakima a written request for an interpretation or correction thereof not later than five (5) working days before the date proposals are due.  The person submitting the request will be responsible for its prompt delivery.  Any interpretation or correction of the Contract Documents will be made only by addendum and will be mailed or delivered to each person receiving a set of such documents.  All information given to a proposer concerning the solicitation or any changes to the Request for Proposal shall be provided in writing to all proposers to ensure that all proposers receive the same information relating to the proposal.  City of Yakima will not be responsible for any other explanation or interpretation of the Contract Documents.


G.
PROPOSER INQUIRIES


Any questions concerning this solicitation should be directed during the hours of 8 a.m. to 5 p.m. Monday through Friday to:



Sue Ownby, Purchasing Manager




TEL 509-576-6695



City of Yakima






FAX 509-576-6394



129 No. 2nd St.



Yakima, WA  98901



email:
 sownby@ci.yakima.wa.us



No contact from any proposer regarding this solicitation shall be made with members of the City of Yakima, or City of Yakima staff not listed as the contact persons for this procurement.  Any contact other than with the contact person may disqualify the proposer from the solicitation process.


H.
ACKNOWLEDGMENT OF AMENDMENTS AND ADDENDA


Receipt of an amendment or addendum to the RFP by a proposer must be acknowledged:  (a) by signing and returning the amendment or addendum acknowledgment page, or (b) by letter or telegram.  Such ACKNOWLEDGMENT must be received not later than the proposal closing date and time.


I.
POST CLOSING DISCUSSIONS & NEGOTIATIONS


Negotiations may take place with responsible proposers after the responses are opened for purposes of clarification and modification of the contract.  The Proposers shall be given equal treatment with respect to discussions held and all information requested shall be obtained to yield best possible performance of the services requested.  Proposers are bound by the information submitted in the proposal.

The Proposer may be required to make a presentation to the City of Yakima as part of the selection process.  The presenter shall be the person responsible for the transportation service.


J.
INCURRED COST
This RFP does not commit the City of Yakima to award a contract, nor will it be responsible for any cost or expense that may be incurred by the proposer in preparing and submitting a proposal in response to this RFP, or any cost or expense incurred by the proposer before the execution of a contract agreement.  The proposer shall be solely responsible for any and all costs associated with submitting a proposal including any and all costs associated with interviews.  No claims shall be submitted to City of Yakima for preparation or presentation of proposals.


K.
PROPOSAL ACCEPTANCE/REJECTION
City of Yakima reserves the right to accept or reject any or all proposals received from this RFP, or to negotiate separately with any proposer, and to waive any informalities, defects, or irregularities in any proposal, or to accept that proposal or proposals, which in the judgement of the proper officials, is in the best interest of City of Yakima.

The detailed requirements set forth in Section IX, Proposal Forms, are mandatory.  Failure to follow instructions, answer questions, specifically respond in written form to a requirement, and/or provide requested documentation will automatically render the proposal non-responsive.
L.
ASSIGNMENT


The awarded contractor shall not assign, transfer, convey, sublet, or otherwise dispose of any award or of any of its rights, title, or interests therein, without the prior written consent of the City of Yakima.


M.
OMISSIONS
The Contractor shall be responsible for providing all services, equipment, facilities, and functions which are necessary for the safe, reliable, efficient, and well-managed operation of a curb-to-curb ADA complementary paratransit service for persons with disabilities in compliance with the Americans with Disabilities Act, within the general parameters described in this RFP, consistent with established industry practices, regardless of whether those services, equipment, facilities, and functions are specifically mentioned in this RFP or not.


N.
ADDITIONAL LANGUAGE


The City of Yakima reserves the right to introduce additional terms and conditions at the time the final contract is negotiated.  Any additional terms or conditions would be limited to ones having the effect of clarifying the RFP language and/or correcting defects, such as omissions or misstatements, which are discovered after the RFP is issued.


O.
PROPOSER'S RESPONSIBILITY


A proposer, by submitting a proposal represents that:

1. The proposer has read and understands the Request for Proposal (RFP) and the proposal is made in accordance therewith, and;

2. The proposer is familiar with the local conditions under which this proposal must perform.  The proposer possesses the capabilities, resources, and personnel necessary to provide efficient and successful service to the City of Yakima and;

3. It is understood, and the proposer agrees, that the proposer shall be solely responsible for all services provided.

Before submitting a proposal, each proposer shall make all investigations and examinations necessary to ascertain site conditions and requirements affecting the full performance of the contract and to verify any representations made by the City of Yakima.  If the proposer receives an award as a result of its proposal submission, failure to have made such investigations and examinations will in no way relieve the proposer from its obligations to comply in every detail with all provisions and requirements of the contract, nor will a plea of ignorance of such conditions and requirements be accepted as a basis for any claim whatsoever by the proposer for additional compensation or relief.

Each proposer shall be responsible for reading and completely understanding the requirements and specifications contained herein. The deadline for submission of proposals will be strictly adhered to.  Late proposals will not be considered.
II.       EVALUATION AND AWARD OF CONTRACT


A.
EVALUATION OF QUALIFICATIONS



Qualifications will be evaluated by the City of Yakima to determine which company, if any, should be accepted which is in the best interest of the City of Yakima.  The City of Yakima, at its sole discretion reserves the right to accept or reject proposals submitted and to waive informalities and minor irregularities and to request additional information required to fully evaluate a proposal.

Technical plans are required.  This Request for Proposals (RFP) includes the scope of work to be performed and method of contracting.  Proposals, which do not include all requested information and required documentation may be considered non-responsive.


B.
EVALUATION PROCEDURES
An evaluation team will be selected by the City of Yakima to review each responsive firm's qualifications.  Qualifications will be determined by information submitted as a response to this RFP by each firm.  Each firm will be rated on a point system with the top scoring firm selected.  A maximum score of 200 points will be used to evaluate qualifications.


C.
EVALUATION CRITERIA


A total of 200 points will be assigned to the evaluation process with each element of the evaluation having the following maximum point value.



1.
Qualification and Experience




40 Points

a. Experience in passenger transport business

10 Points

b. Related experience in contracted paratransit 





work serving ambulatory & wheelchair passengers
10 Points

c. Experience and qualifications of Project Manager





and staffing plan





10 Points




d.
Knowledge of City of Yakima service area and





familiarity with local operating conditions

10 Points



2.
Project Understanding



                      20 Points



a.
Understanding of scope of work demonstrated





by completeness of submitted responses, 





verification of information provided and all 





requested documentation




20 Points



3.
Financial Stability






20 Points



a.
Review of firm’s condition based on credible 





financial information provided



10 Points




b.
Ability to operate service and maintain cash flow
10 Points



4.
Technical Ability






40 Points



a.
Ability and plan to operate in accordance with 

Dial-A-Ride service days and hours


  5 Points

b.
Drug and Alcohol Policy meets all requirements

for the pre-employment, post accident, probable 

cause and random testing to safety sensitive 

employees
 




 
 5 Points

c.
Driver qualifications




  
 5 Points

d.
Driver training program



  
 5 Points

e.
Safety Program Plan 




 5 Points

f.
Accident/Incident Procedures


  
 5 Points

g.
Radio Communications and Procedures

  
 5 Points

h.
Procedures for maintaining daily operations log
  
 5 Points



5.
Facilities







10 Points
a. Adequate capacity to administer, operate, and store





vehicles as proposed




  
5 Points

b. Availability of space for duration of contract
  
5 Points

6. 
Vehicles







20 Points
a.
Vehicle Maintenance Plan




5 Points

b.
Accessible vehicles meet ADA Requirements

5 Points

c.
Availability, capacity and age of proposed fleet


as shown on the Vehicle Inventory
  

5 Points

d.
Proof of "financing available" for purchase of 

new vehicles, if proposed.




 5 Points



7.
Cost Per Trip                                      
                                 50 Points




a.
Ambulatory 






30 Points




b.
Wheelchair






20 Points


D.
AWARD
City of Yakima reserves the right to award the contract to the proposer, which City of Yakima deems to offer the best overall proposal.  City of Yakima is therefore not bound to accept a proposal on the basis of lowest price, and further, City of Yakima has the sole discretion and reserves the right to cancel this RFP, and to reject any and all proposals, to waive any and all informalities and or irregularities, or to re-advertise with either the identical or revised specifications, if it is deemed to be in the best interest of City of Yakima.

III.     SCOPE OF SERVICE

A. GENERAL INFORMATION
1.
INTRODUCTION
The service to be performed by Contractor under this agreement shall be in accordance with the Americans with Disabilities Act (ADA) complementary Paratransit guidelines.  This service shall provide curb-to-curb and/or door-to-door transportation service to pre-identified ADA-Eligible persons on an advanced reservation basis within the City of Yakima.

The City of Yakima plans to begin operating ADA complementary paratransit services in the Yakima area on December 1, 2001.  Policies and procedures for the City of Yakima’s ADA complementary paratransit service are attached for your information.



2.
SERVICE AREA




The Contractor agrees to provide service under this Agreement to those who have been pre-qualified under procedures established and conducted by the City for transportation within the corporate limits of the City of Yakima.



3.
CITY OF YAKIMA’S FIXED ROUTE SERVICE




The City of Yakima operates the public transportation service in the Yakima metropolitan area.  The City of Yakima’s goal is to offer fixed route service as the first option to persons with disabilities.  This will insure the ADA complementary paratransit service is available for those persons who truly need curb-to-curb service.

4.
SERVICE   

Dial-A-Ride service shall be provided at a minimum throughout the same days and hours as regular Yakima Transit fixed route service.  Service hours may occasionally be provided outside these hours, or may change, under the direction of Yakima Transit.  Current service hours are from 6:00 a.m. to 7:00 p.m. Monday through Friday, 8:00 a.m. to 7:00 p.m. on Saturdays, and 8:30 a.m. to 1:30 p.m. on Sundays.  Service will be provided on holidays with the current exceptions of Memorial Day and Labor Day.  Contractor must have the ability to provide service during times and dates listed above.  Dial-A-Ride service shall be provided within the corporate limits of the City of Yakima or otherwise as may from time to time be determined. 

5.
CONTRACTOR/BROKER

The Contractor may function as a broker of service by establishing service agreements with direct service providers who shall perform passenger services under supervision of broker.  The Contractor may also be a direct provider of service.  In addition the Contractor shall provide computerized ride matching services which matches the service request with the lowest cost, appropriate and available service provider for each trip.  It is the responsibility of the Contractor to ensure that they, and any brokered service providers, are in compliance with all applicable federal, state and local regulations. 

As a broker, control shall be exercised over service providers to protect the interests of those being served.  Any service brokered out to another provider shall be expected to comply with all contract provisions, service requirements and expectations as the Contractor.  Such oversight shall include, but not be limited to, determining the appropriate insurance is maintained, determining that service personnel are properly trained, are of good character and that vehicles utilized in service are properly equipped and in good, safe running condition.  The City reserves the right to disqualify any service provider with the understanding that such action may temporarily cause a shortage of service availability. 

6.
TRIP RESERVATIONS

The Contractor shall provide for eligible Dial-A-Ride clients to make reservations for transportation via a toll free telephone information and reservation system, which shall also provide access to the hearing and/or speech impaired.  Such ride scheduling service shall be provided during pre-established business hours seven days per week. Current ride scheduling hours are Monday through Saturday 8:00 a.m. to 4:30 p.m. and Sundays from 8 a.m. to 1:00 p.m. 

The Contractor shall provide sufficient trained and competent staff and phone lines to handle all ride reservations without clients encountering excessive ‘hold’ times or busy signals.  The Contractor shall provide dedicated telephone/Fax lines for group home/nursing home or other designated entities to provide ride request schedules in writing to Contractor.  Contractor shall have sufficient computer equipment of sizes and capacity to maintain, access and store all client information necessary to verify client eligibility, schedule trips, develop and printout schedules, and perform other duties necessary in the provision of this service.  Contractor shall also maintain daily trip reports, monthly reports and other information as needed and required by Yakima Transit.  Samples attached.

Dial-A-Ride service is provided through reservations made no later than the day before a scheduled trip.  Rides may be scheduled up to 14 days in advance.  Same day service is not provided.  Dial-A-Ride is a non-emergent transportation service; no emergency transportation is provided.

The Contractor shall determine the eligibility of each client requesting service against the approved client file prior to providing service.  Service shall only be provided to persons that have been pre-screened and approved for service by Yakima Transit.  Client files shall be routinely and constantly updated by the Contractor and informational changes relayed to Yakima Transit as client addresses or other changes occur.  No change in service eligibility will be provided to any client without previous notification, in writing, by authorized Yakima Transit staff.

7.
PASSENGER TRIPS

On-time performance must be adhered to by arriving at the designated pick-up point within fifteen (15) minutes before or after the scheduled pick-up time.  Unscheduled return rides (Will Calls) shall be provided within one (1) hour (or as otherwise agreed to with Yakima Transit) of receiving notification from passenger or their representative.   Rides and service will be provided in accordance with the Dial-A-Ride Operating Rules, attached.

8.
TRIP CANCELLATIONS/NO SHOWS

Contractor shall provide a system utilizing time and date stamped messaging or answering service for clients to cancel scheduled trips when the office is closed.  Clients are allowed to cancel trips up to one hour before the scheduled pick up time without penalty.  Clients who cancel less than one hour before a scheduled trip or once a vehicle has arrived are given a ‘No Show”.  Due to the limited size of the Yakima Transit Service area, ‘No Shows’ will be paid at 1/2 the normal client fare.  Drivers shall notify Contractor Dispatch of the No Show, Dispatch will attempt to contact the client by telephone.  If no contact is made or the client refuses the trip the Driver will leave and the No Show will be placed on the clients record.  No Show Policy and Contractor responsibilities attached.

9.
MONITORING AND SUPERVISION 

The Contractor shall be responsible for monitoring and supervising street performance and informing the designated City staff of service delays and assistance needed to ensure that the schedule is maintained.  Contractor shall be responsible for dispatching and arranging for back-up vehicles, road service, towing and other driver supervisory services as needed.  Documentation of these occurrences must be maintained on a dispatcher log and submitted monthly with service log, performance log and monthly billings.

10.
PERFORMANCE LOG

The Contractor shall maintain a log with information on safety concerns, passenger complaints, p [passenger behavior problems and any other activity reasonably required as an operations record.  The Contractor shall fax the log to the designated City representative weekly as routine or within 24 hours if issues arise that need intervention or assistance by the City.

11.
FARES

Dial-A-Ride passengers shall be charged a fare of $1.00 per one-way trip.  The fare is subject to change by the Yakima City Council.  Contractor shall deduct fares collected from the service billing and submit a net billing in accordance with appropriate provisions of this agreement. Contractor shall make available for sale Dial-A-Ride ticket books for prepayment of fare.  The City shall provide ticket books.  Any tickets which were sold to passengers prior to this agreement shall be accepted for the payment of fares.  These shall be noted separately on, and included with, the invoice and shall not be deducted from the billing in accordance with contract specifications.

12.
REPORTING

Fiscal and operating information and records relative to services provided and invoiced are subject to audit.  Such records shall be kept and made available upon request to the authorized representatives of the City of Yakima or other agency of government having an interest in this agreement, except to the extent required by RCW Chapter 42.17 or other applicable laws, these documents will be considered to be proprietary and confidential and will not be released to the public. 

13.
VEHICLES AND EQUIPMENT
Contractor shall maintain sufficient numbers and types of vehicles and uniformed personnel under agreement and available to accommodate the service demand as experienced. This vehicle inventory must include sufficient spare vehicles to allow to routine servicing and maintenance, repairs, vehicle breakdowns, and similar occurrences as may reasonably be anticipated.  Each vehicle shall be marked as providing service as City of Yakima Dial-A-Ride.  The actual appearance of such marking shall be as agreed upon by the City.

The City retains the right to inspect any and all vehicles utilized in service under this agreement.  Said inspection shall take place at a time and place selected by the City and may be conducted by a designated representative at the Contractor's expense.  The intent of an inspection shall be to determine the operating condition of the fleet and to review maintenance and license records.  Every vehicle shall be inspected prior to being placed into Dial-A-Ride service. Vehicle inspections will be conducted on a random basis throughout the life of the contract on a monthly basis or as needed if a problem is suspected to exist.  A Dial-A-Ride Vehicle Inspection program has been established. Attachment ______.  The City retains the right to disqualify any vehicle failing to pass inspections, to have it removed from the operating fleet and not utilized in Dial-A-Ride service until it has been re-inspected and passed.

Vehicles utilized to provide service under this agreement shall be kept in good operating condition and maintained according to manufacturer’s recommendations as a minimum standard.  A permanent record shall be kept of all maintenance and repairs.  Maintenance records must be available for inspection upon request.  As a minimum, service vehicles shall be equipped with the following safety equipment:  

Two-way radio communications with Contractor base station 

Fire extinguisher, U.L. approved, appropriate for size and type of vehicle

First aid kit (approved for capacity of vehicle)

Sterile gloves and Mouth to Mouth Barriers

Set of triangle reflectors or other similar warning device

Flashlight

Chains or other traction devices (seasonal)

Prescribed equipment shall be properly maintained and kept in fully functional condition.  No vehicle will be placed into Dial-A-Ride service without functioning seatbelts, vehicle safety equipment and two-way radio.  Passenger restraint equipment shall be used in accordance with State Law.  In addition no passenger shall be transported in a wheelchair unless the wheelchair has been secured with a minimum of a three-point securement system used in accordance with manufacturers specifications.

Vehicles interior and exteriors must be clean and have exteriors free of broken mirrors, windows, excessive grime, rust, chipped paint or major dents which detract from the overall appearance of the vehicle.  Vehicle exteriors shall be washed at least once a week, and before being operated on any day if necessary to maintain a clean appearance.  The passenger compartments must be clean, dust-free, without torn upholstery or floor coverings, damaged or broken seats and protruding sharp edges.  Vehicle interiors shall be swept and emptied of trash at least once daily, and shall be detailed thoroughly throughout at least once a month. The interior shall be free of dirt, oil, grease or litter.  The seatbelts shall be clean and in proper working order.  Body fluids, which could pose a health hazard to passengers, shall be cleaned up immediately before picking up additional passengers.  Clean up kits must be available on each vehicle in service.  A log shall be kept to ensure all vehicles are cleaned according to prescribed schedule.

14.
DRIVERS

All drivers shall have a valid driver’s license, or Commercial Driver’s License if required by law, and insurance as required by law before starting the provision of client service.  All drivers will have a background check and abstract of Driver’s record performed within thirty (30) days of starting to provide service. No drivers shall be employed for this contract if convicted of a felony or if they would pose a hazard to elderly, disabled or at-risk clients.  Drivers are required to have valid Cardio Pulmonary Resuscitation (CPR) card and Basic First Aid (at a minimum) card.  In addition, all drivers must receive training in passenger handling techniques, sensitivity in dealing with elderly and/or handicapped persons, Defensive Driving and personal safety on an ongoing basis.  These and other forms of training shall be documented and kept current for the life of this contract.  Drivers shall be fully trained on the Dial-A-Ride program, its operating rules and services performed.  In addition Drivers shall receive training on all reporting requirements, vehicle operation and equipment, including wheelchair lifts, fire extinguishers, tie downs, and two-way radios.  Training shall be on going on passenger handling techniques, passenger sensitivity, safety, defensive driving, and other skills. 

All Dial-A-ride drivers shall be easily identifiable by wearing standardized uniforms or clothing, including nametags, as agreed to by Contractor and the City.  Drivers shall maintain a clean and neat appearance at all times.  The City reserves the right to have any driver removed from Dial-A-Ride contract service if, due to complaints or misconduct, it is determined to be appropriate.

All Dial-A-Ride drivers will –

1. Wear proper uniform and identification when in Dial-A-Ride service.

2. Assist passengers in and out of vehicles, getting to and from the vehicle and into and out of the front door of their destination.

3. Properly identify and announce their arrival or presence upon arrival.

4. When necessary due to a client’s condition, assist the client in the process of being seated and in fastening or unfastening their securement devices.

5. Confirm, before the vehicle is moved, that all passengers are properly secured with seatbelts, and that clients in wheelchairs are secured with the minimum 3-point tie down.

6. Provide support and direction to passengers as needed in the movement of wheelchairs or mobility limited persons.  Also provide assistance with the stowage of mobility aids, wheelchairs, packages or other materials.

7. Use tact, respect, courtesy and restraint in dealing with clients to ensure passengers safety and to allow them dignity and pride.

Dial-A-Ride drivers will NOT –

1. Make sexually explicit comments, solicit sexual favors or engage in sexual activity with clients. 

2. Solicit or accept controlled substances, alcohol, or medications from clients.

3. Solicit or accept money from clients, other than correct passenger fare.

4. Use alcohol, narcotics, or controlled substance, or be under their influence while on duty.  Prescribed medications can be used by a driver as long as his/her duties can still be performed in a safe manner and the Provider has written documentation that the medication will not impact the ability of the driver.

5. Eat or consume any beverage while operating the vehicle or while involved in client assistance.

6. Smoke in the vehicle or when assisting clients.

7. Wear headphones on duty.

8. Be responsible for client’s personal belongings or items.

15.
COMPLAINTS

Yakima Transit has established Complaint Response Procedures and will work with Contractor to resolve complaints promptly as they arise.  Attachment _______  

16.
ACCIDENT/INCIDENT

In the event of any incident or accident involving a Dial-A-Ride client, Yakima Transit is to be notified immediately.  A complete report is to be written by the driver, and supervisor and forwarded to Yakima Transit within 24 hours for review.  Follow up will be determined based on the situation.  

17.
RIDER BEHAVIOR PROBLEMS

Yakima Transit has established a Rider Behavior Policy and will work with Contractor to resolve issue as they arise with clients.  Attachment  _____
IV.

RESPONDENT INFORMATION

and 

CERTIFICATION

FORMS

INSTRUCTIONS TO COMPLETE
The original proposal must be signed by an official legally authorized to bind the proposer to its provisions and shall contain a statement that the proposal will remain valid for at least ninety (90) calendar days from the proposal closing date.
Each proposer shall respond to each question and each item on the following pages.  If the question or item does not apply, indicate so by printing or typing “N/A” in the space.  If more space is required to completely answer the question or item, please use additional pages and put the question or item number on the page.  At each location initial at the end of the block.

The amount of space provided for any question or item on the following pages is not intended to reflect the amount of information required.

PLEASE NOTE: A number of the following forms must be completed and returned with the proposal.  Failure to supply the properly notarized form will render the RFP response non-responsive.

REQUEST FOR PROPOSAL 

to Provide

ADA COMPLEMENTARY PARATRANSIT SERVICE

for the 

PERSONS WITH DISABILITIES

Acknowledgment
I [print name]_______________________________________ hereby acknowledge total familiarity with the entire Request for Proposal No. 10112 package, and, I hold the title _____________________________, for [Firm Name]______________________________, and, I am legally authorized to sign, execute and complete this and the attached forms on behalf of [Firm Name]________________________________________, and this proposal shall remain valid for at least ninety (90) days from the latest published RFP closing date.

Signature:__________________________________________

Date Signed:___________________________


TECHNICAL PROPOSAL

         

1.
Please complete information requested below:


Firm Name

______________________________________________________


Address

______________________________________________________





______________________________________________________


Contact Name
______________________________________________________


Telephone
______________________

Fax
______________________


Federal ID
______________________



If a Corporation, list all officers:


Title


Name



Address


______________________________________________________________________


______________________________________________________________________


______________________________________________________________________


______________________________________________________________________


Date Incorporated_____________________State/County__________________________


Indicate:  
Private For-Profit Yes/No    

Private Non-Profit Yes/No

If sole proprietor or partnership, list all principles:


Name







Address

______________________________________________________________________


______________________________________________________________________

2. 
Name of your Bank
_____________________________________________________


Address

_____________________________________________________


Contact Name____________________
Telephone_________________________

3. 
If you are a Certified Disadvantaged Business Enterprise, attach your Proof of Certification.

4.  
Attach a Compiled  Financial Statement for the two most current fiscal years.  Include a Cash Flow Statement showing bank account balances and banks who maintain the accounts.  A minimum of 45 days of operating reserves must be demonstrated.  A Letter of Credit or other certification from a bank will be sufficient.

5. 
List the name of your insurance agent and all companies who insure you.  Attach copies of Insurance Certificates.  If current insurance does not meet requirement under Contract Specifications, attach evidence from your insurance agent of compliance by start up date.


Auto Insurance__________________________Telephone________________________


General Liability_________________________Telephone________________________


Workman's Comp________________________Telephone________________________


Provide a listing of any Pending Lawsuits.

6.  
Attach a copy of Insurance Loss Runs for the last three years.

7.  
Qualifications of the Firm
A.
Number of years in the passenger transport business _____________________.


B.
Number of years operating in the Yakima area ________________.


C.
Describe the type of transportation your company provides: 


D.
Describe the number and types of vehicles you currently operate.


E.
Provide a description of the Key Staff including dispatchers, schedulers, and other office personnel.  Attach a resume of the Project Manager who will have primary responsibility for the contract.  Explain manager’s paratransit experience, contract management experience and percent of time that will be dedicated to the project.


F.
List subcontractors, if any, by company name, address, contact person, telephone number and proposed function within the scope of the contract.  (Attach a certification signed by all sub-contractors verifying they meet the same requirements as the General Contractor).

8. 
Related Experience and References of the Firm
This section of the proposal should establish the ability of the proposer to satisfactorily provide the required service by reasons of demonstrated competence, by the nature and relevance of recently completed work; record of current contracts; and supportive client references.


A.
Does your company have related experience in specialized transportation for persons with disabilities?   Yes____________
No _____________


If yes, explain:  (Include experience with wheelchair transport service, if applicable)


B.
Provide examples of similar service or other related contract work you have provided in the last year.  Attach letters of reference or furnish the name, title, address and telephone number of the person(s) who is most knowledgeable about the work performed.


C.
Provide copies of current City and, if applicable, current County occupational license(s) in the same name and permanent business address as the proposer.  If the local government with jurisdiction indicates no license is necessary, a letter from the license official explaining the exemption must accompany the proposal.


ICC and/or City License No., if applicable

_________________________________________________________________

(Attach a copy of your License)

D.
Have you ever had your License terminated or suspended?               YES/NO  



(If yes, provide a detailed explanation of the circumstances)

TECHNICAL PLAN

1.0
Days and Hours of Operation

1.1 List days and hours service will be provided under the contract.  (Indicate closed on Holidays)






Days: 



Hours of Operations: 




Exceptions:

2.0
Drug and Alcohol Policy



2.1
Explain how you plan to meet the Federal Transit Administration (FTA) requirements for driver testing and safety sensitive employees. Include plan for the pre-employment, probable cause, post-accident, and random testing.



2.2
List name of certified laboratory used for testing and chain of custody procedures.

2.3
Attach a copy of your company's Drug Free Work Place Policy.


3.0
Driver Qualifications



3.1
Describe your formal driver selection process and attach samples of forms used for permanent personnel records.



3.2
Explain your driver training program and attach a written plan for training of new drivers, on-going training and re-training.  Describe method of documentation verifying the training has been received.



3.3
Describe your plans for monitoring driver performance, including procedures for documenting occurrences, complaints, accidents, etc.


4.0
Safety Plan



4.1
If you have a written System Safety Program Plan, provide a copy with the response.



4.2
Describe your procedures for handling of accidents/incidents. Provide copies of forms used to document occurrences.



4.3
List any other methods for promoting safety awareness.


5.0
Communications



5.1
Describe your two way communication system.  Include range, capability, and indicate location of base and if all vehicles proposed to be used in contract service will be equipped with mobile units.



5.2
Provide a copy of written dispatch procedures.



5.3
Attach a copy of your FCC Radio License.


6.0
Performance Log



6.1
Explain method of maintaining a daily operations log.  Indicate activity to be included, staff to be assigned, and attach a sample copy.


7.0
Proposed Facility/Facilities



7.1
Describe your proposed facility including location, administrative, operating, and vehicle parking/storage area capacity.  Include maintenance area, if applicable.

7.2
Is facility leased ____, rented ____?




If leased, attach copy of lease agreement or verification the space will be available for the duration of the contract.


8.0
Vehicle Maintenance



8.1
Attach a copy of your vehicle maintenance plan which includes:  Preventative maintenance, schedule, safety inspection, vehicle histories, life maintenance and/or other requirements.



8.2
Explain procedures for cleaning of vehicles.



8.3
If routine maintenance of vehicles is contracted to another company, Does the maintenance company have a Drug and Alcohol Policy and testing program for safety sensitive positions?   Yes _____  
No ______




List maintenance company and contact person with telephone number.


9.0
Vehicles



9.1
Attach a vehicle inventory to include only those vehicles proposed to be used in the service.  Accessible vehicles must meet ADA requirements.  If vehicles proposed have not been purchased, provide notarized proof of availability from dealer or manufacturer that vehicles will be available by the starting date of this contract.  Provide certification that financing is available to purchase the vehicles if awarded the contract.



9.2
Inventory Format for each vehicle:





Vehicle No.





Year Model





Vehicle ID #





Current Mileage





Number of Wheelchair positions





Number of Ambulatory positions

If new vehicles are proposed-provide breakdown of ambulatory/wheelchair capacity.

10.0 Trip Rates


10.1
Provide a fully allocated cost for Ambulatory and Wheelchair trips.



Trip Rates Proposed as Follows:




Ambulatory
$
 
per boarding for one (1) ambulatory passenger 

not requiring a wheelchair lift-equipped vehicle.  Annual Base Trip 

Projections is 38,700




Wheelchair
$

per boarding for one (1) passenger requiring a 

wheelchair lift-equipped vehicle.  Annual Base Trip Projections is 17,000.

Trip projections are based on projections and do not constitute a guarantee

of service levels.  They should only be used as a guide for determining 

capacity and proposed rates.  Five (5) year ridership history is included in 

this packet.

11.0  Cost of Service Certification


Company __________________________________


The above named company, in consideration for all direct and indirect cost for said service, does hereby agree that it will provide the following services at the rates proposed in the service areas specified and understanding service must be available in accordance with Dial-A-Ride program service days and hours.

Date:______________ By:______________________________________________________





Principal Officer Signature

Witness:____________________________________

NON-COLLUSION AFFIDAVIT

State of                                        , County of                                   
                                                                                   , being first duly sworn, deposes and says that:

(1)
(S)He is                                                   (Owner, Partner, Officer, Representative, or Agent) of                                                , the Respondent that has submitted the attached Response;

(2)
(S)He is fully informed respecting the preparation and contents of the attached Response and of all pertinent circumstances respecting such Response;

(3)
Such Response is genuine and is not a collusive or sham;  

(4)
Neither the said Respondent nor any of its officers, partners, owners, agents, representative, employees or parties in interest, including this affidavit, has in any way colluded, conspired, connived, or agreed, directly or indirectly, with any other Respondent, firm, or person to submit a collusive or sham respondent in connection with such Contract, or has in any manner, directly or indirectly, sought by agreement or collusion or communication or conference with any other Respondent, firm, or person, or to secure through any collusion, conspiracy, connivance, or unlawful agreement any advantage against any person interested in the proposed Contract.

(Signed)________________________________

Title________________________________

Subscribed and sworn to before me

this             day of                             , 2001

Title_________________________________

My commission expires _________________


MUST BE SUBMITTED WITH BID PROPOSAL


CERTIFICATION OF COMPLIANCE

WITH

RESTRICTIONS ON LOBBYING

I,                                              , do hereby certify on behalf of                                               that:

(1)
No federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to any person for influencing or attempting to influence an officer or employee of Congress, or an employee of a Member of Congress in connection with the awarding of any Federal contract, the making of any federal grant, the making of any federal loan, the entering into of any cooperative agreement and the extension, continuation, renewal, amendment, or modification of any Federal contract, grant, loan, or cooperative agreement.

(2) 
If any funds other than Federal appropriated funds have been paid or will be paid to any person for influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a member of Congress in connection with this Federal contract, grant loan, or cooperative agreement, the undersigned shall complete and submit Standard Form-LLL, "Disclosure Form to Report Lobbying," in accordance with its instructions.

(3)  
All subcontractors and subrecipients shall certify and disclose accordingly.

This certification is a material representation of fact upon which reliance is placed when this transaction was made or entered into.  Submission of this certification is prerequisite for making or entering into this transaction imposed by section 1352, title 31, U.S. Code.  Any person who fails to file the required certification shall be subject to a civil penalty of not less than $10,000 and not more than $100,000 for each such failure.

Executed this                                                 day of                                                         , 2001.







BY _____________________________________








(Signature of authorized official)







      ______________________________________






  
    (Title of authorized official)

MUST BE SUBMITTED WITH BID PROPOSAL


CERTIFICATION OF COMPLIANCE

FOR

DRUG FREE WORK PLACE

The Federal Transit Administration, (FTA) in response to passage of the Omnibus Transportation Employee Testing Act of 1991, has published two regulations prohibiting drug use and alcohol misuse by transit employees and requiring transit agencies to test for prohibited drug use and alcohol misuse.  These regulations are 49CFR part 653, "Prevention of Prohibited Drug Use in Transit Operations".  In addition, the Department of Transportation (DOT) has issued 49CFR part 40, "Procedures for Transportation Workplace Drug and Alcohol Testing Programs", which prescribes testing methods to be followed.

The Federal Highway Administration (FHWA) and the FTA have agreed that transit agencies with safety-sensitive employees holding Commercial Driver's Licenses (CDL's) are covered by the FTA drug and alcohol regulations.  However, these regulations are not limited to holders of CDL's and affect all employees who perform safety-sensitive functions, including those who are employed by a contractor hired by the transit agency to provide transit services.

The FTA has determined that "safety-sensitive" functions are performed by those employees who operate revenue service vehicles that require drivers to hold CDLs, dispatch or control revenue 

service vehicles and maintain revenue service vehicles or equipment used in revenue service.  These categories include supervisors who perform these functions.  The types of drug and alcohol tests required by the FTA regulations are pre-employment, reasonable suspicion, post-accident, random, return to duty and follow-up.

The Potential Contractor for the City of Yakima,                                                     , certifies the Company and its sub-contractors (if applicable) affirm a Drug Free Workplace Policy has been established and agrees to comply with requirements of the Omnibus Transportation Employee Testing Act of 1991.

________________________________

Signature & Title of Authorized Official


MUST BE SUBMITTED WITH BID PROPOSAL


Section V

FEDERAL TRANSIT ADMINISTRATIONPRIVATE 

TABLE OF CONTENTS
Federally Required Clauses 

1.
Fly America Requirements     SECTION DELETED

2. 
Buy America  Requirements

3. 
Charter Bus and School Bus Requirements

4. 
Cargo Preference Requirements     SECTION DELETED

5. 
Seismic Safety Requirements     SECTION DELETED

6. 
Energy Conservation Requirements

7. 
Clean Water Requirements

8. 
Bus Testing     SECTION DELETED

9. 
Pre-Award and Post Delivery Audit Requirements

10. 
Lobbying

11. 
Access to Records and Reports

12. 
Federal Changes

13. 
Bonding Requirements
14. 
Clean Air

15. 
Recycled Products

16. 
Davis-Bacon Act
17. 
Contract Work Hours and Safety Standards Act     SECTION DELETED

18. 
Copeland Anti-Kickback Act
19. 
No Government Obligation to Third Parties

20. 
Program Fraud and False or Fraudulent Statements and Related Acts

21. 
Termination

22. 
Government-wide Debarment and Suspension (Nonprocurement)

23. 
Privacy Act 

24. 
Civil Rights Requirements

25. 
Breaches and Dispute Resolution

26. 
Patent and Rights in Data

27. 
Transit Employee Protective Agreements

28. 
Disadvantaged Business Enterprises (DBE)

29. 
State and Local Law Disclaimer

30. 
Incorporation of Federal Transit Administration (FTA) Terms

31. 
Drug and Alcohol Testing

2. BUY AMERICA REQUIREMENTS 

49 U.S.C. 5323(j)
49 CFR Part 661

Applicability to Contracts 

The Buy America requirements apply to the following types of contracts: Construction Contracts and Acquisition of Goods or Rolling Stock (valued at more than $100,000). 

Flow Down 

The Buy America requirements flow down from FTA recipients and subrecipients to first tier contractors, who are responsible for ensuring that lower tier contractors and subcontractors are in compliance.

Clause/Language 

Buy America - The contractor agrees to comply with 49 U.S.C. 5323(j) and 49 CFR Part 661, which provide that Federal funds may not be obligated unless steel, iron, and manufactured products used in FTA-funded projects are produced in the United States, unless a waiver has been granted by FTA or the product is subject to a general waiver. General waivers are listed in 49 CFR 661.7, and include final assembly in the United States for 15 passenger vans and 15 passenger wagons produced by Chrysler Corporation, microcomputer equipment, software, and small purchases (currently less than $100,000) made with capital, operating, or planning funds. Separate requirements for rolling stock are set out at 5323(j)(2)(C) and 49 CFR 661.11. Rolling stock not subject to a general waiver must be manufactured in the United States and have a 60 percent domestic content. 

A bidder or offeror must submit to the FTA recipient the appropriate Buy America certification (below) with all bids on FTA-funded contracts, except those subject to a general waiver. Bids or offers that are not accompanied by a completed Buy America certification must be rejected as non-responsive. This requirement does not apply to lower tier subcontractors. 

Certification requirement for procurement of steel, iron, or manufactured products. 
Certificate of Compliance with 49 U.S.C. 5323(j)(1) 

The bidder or offeror hereby certifies that it will meet the requirements of 49 U.S.C. 5323(j)(1) and the applicable regulations in 49 CFR Part 661.

Date 


Signature


Company Name


Title 


Certificate of Non-Compliance with 49 U.S.C. 5323(j)(1) 

The bidder or offeror hereby certifies that it cannot comply with the requirements of 49 U.S.C. 5323(j)(1), but it may qualify for an exception pursuant to 49 U.S.C. 5323(j)(2)(B) or (j)(2)(D) and the regulations in 49 CFR 661.7.

Date 


Signature 


Company Name 


Title 
 

Certification requirement for procurement of buses, other rolling stock and associated equipment. 

Certificate of Compliance with 49 U.S.C. 5323(j)(2)(C). 

The bidder or offeror hereby certifies that it will comply with the requirements of 49 U.S.C. 5323(j)(2)(C) and the regulations at 49 CFR Part 661.

Date 


Signature 


Company Name 


Title 


Certificate of Non-Compliance with 49 U.S.C. 5323(j)(2)(C) 

The bidder or offeror hereby certifies that it cannot comply with the requirements of 49 U.S.C. 5323(j)(2)(C), but may qualify for an exception pursuant to 49 U.S.C. 5323(j)(2)(B) or (j)(2)(D) and the regulations in 49 CFR 661.7.

Date 


Signature 


Company Name 


Title 


3. CHARTER BUS REQUIREMENTS
49 U.S.C. 5323(d)
49 CFR Part 604 

Applicability to Contracts 

The Charter Bus requirements apply to Operational Service Contracts. 

Flow Down Requirements 

The Charter Bus requirements flow down from FTA recipients and subrecipients to first tier service contractors.

Clause/Language 

Charter Service Operations - The contractor agrees to comply with 49 U.S.C. 5323(d) and 49 CFR Part 604, which provides that recipients and subrecipients of FTA assistance are prohibited from providing charter service using federally funded equipment or facilities if there is at least one private charter operator willing and able to provide the service, except under one of the exceptions at 49 CFR 604.9. Any charter service provided under one of the exceptions must be "incidental," i.e., it must not interfere with or detract from the provision of mass transportation. 

3. SCHOOL BUS REQUIREMENTS 

49 U.S.C. 5323(F) 

49 CFR Part 605 

Applicability to Contracts 

The School Bus requirements apply to the following type of contract: Operational Service Contracts. 

Flow Down Requirements 

The School Bus requirements flow down from FTA recipients and subrecipients to first tier service contractors.

Clause/Language 

School Bus Operations - Pursuant to 69 U.S.C. 5323(f) and 49 CFR Part 605, recipients and subrecipients of FTA assistance may not engage in school bus operations exclusively for the transportation of students and school personnel in competition with private school bus operators unless qualified under specified exemptions. When operating exclusive school bus service under an allowable exemption, recipients and subrecipients may not use federally funded equipment, vehicles, or facilities. 

6. ENERGY CONSERVATION REQUIREMENTS 

42 U.S.C. 6321 et seq. 

49 CFR Part 18

Applicability to Contracts 

The Energy Conservation requirements are applicable to all contracts. 

Flow Down 

The Energy Conservation requirements extend to all third party contractors and their contracts at every tier and subrecipients and their subagreements at every tier. 

Clause/Language 
Energy Conservation - The contractor agrees to comply with mandatory standards and policies relating to energy efficiency which are contained in the state energy conservation plan issued in compliance with the Energy Policy and Conservation Act. 

7. CLEAN WATER REQUIREMENTS
33 U.S.C. 1251

Applicability to Contracts 

The Clean Water requirements apply to each contract and subcontract which exceeds $100,000.

Flow Down 

The Clean Water requirements flow down to FTA recipients and subrecipients at every tier. 

Clause/Language 

Clean Water - (1) The Contractor agrees to comply with all applicable standards, orders or regulations issued pursuant to the Federal Water Pollution Control Act, as amended, 33 U.S.C. 1251 et seq . The Contractor agrees to report each violation to the Purchaser and understands and agrees that the Purchaser will, in turn, report each violation as required to assure notification to FTA and the appropriate EPA Regional Office.

(2) The Contractor also agrees to include these requirements in each subcontract exceeding $100,000 financed in whole or in part with Federal assistance provided by FTA.

9. PRE-AWARD AND POST DELIVERY AUDITS REQUIREMENTS 

49 U.S.C. 5323 

49 CFR Part 663 

Applicability to Contracts 

These requirements apply only to the acquisition of Rolling Stock/Turnkey.

Flow Down 

These requirements should not flow down, except to the turnkey contractor as stated in Master Agreement.

Clause/Language 

Pre-Award and Post-Delivery Audit Requirements - The Contractor agrees to comply with 49 U.S.C. § 5323(l) and FTA's implementing regulation at 49 C.F.R. Part 663 and to submit the following certifications:

(1) Buy America Requirements: The Contractor shall complete and submit a declaration certifying either compliance or noncompliance with Buy America. If the Bidder/Offeror certifies compliance with Buy America, it shall submit documentation which lists 1) component and subcomponent parts of the rolling stock to be purchased identified by manufacturer of the parts, their country of origin and costs; and 2) the location of the final assembly point for the rolling stock, including a description of the activities that will take place at the final assembly point and the cost of final assembly. 

(2) Solicitation Specification Requirements: The Contractor shall submit evidence that it will be capable of meeting the bid specifications.

(3) Federal Motor Vehicle Safety Standards (FMVSS): The Contractor shall submit 1) manufacturer's FMVSS self-certification sticker information that the vehicle complies with relevant FMVSS or 2) manufacturer's certified statement that the contracted buses will not be subject to FMVSS regulations.

BUY AMERICA CERTIFICATE OF COMPLIANCE WITH FTA REQUIREMENTS

FOR BUSES, OTHER ROLLING STOCK, OR ASSOCIATED EQUIPMENT

(To be submitted with a bid or offer exceeding the small purchase threshold for Federal assistance programs, currently set at $100,000.) 
Certificate of Compliance 

The bidder hereby certifies that it will comply with the requirements of 49 U.S.C. Section 5323(j)(2)(C), Section 165(b)(3) of the Surface Transportation Assistance Act of 1982, as amended, and the regulations of 49 C.F.R. 661.11:

Date: 


Signature: 


Company Name: 


Title: 


Certificate of Non-Compliance 

The bidder hereby certifies that it cannot comply with the requirements of 49 U.S.C. Section 5323(j)(2)(C) and Section 165(b)(3) of the Surface Transportation Assistance Act of 1982, as amended, but may qualify for an exception to the requirements consistent with 49 U.S.C. Sections 5323(j)(2)(B) or (j)(2)(D), Sections 165(b)(2) or (b)(4) of the Surface Transportation Assistance Act, as amended, and regulations in 49 C.F.R. 661.7.

Date: 


Signature: 


Company Name: 


Title: 


10. LOBBYING
31 U.S.C. 1352

49 CFR Part 19

49 CFR Part 20

Applicability to Contracts
The Lobbying requirements apply to Construction/Architectural and Engineering/Acquisition of Rolling Stock/Professional Service Contract/Operational Service Contract/Turnkey contracts.

Flow Down
The Lobbying requirements mandate the maximum flow down, pursuant to Byrd Anti-Lobbying Amendment, 31 U.S.C. § 1352(b)(5) and 49 C.F.R. Part 19, Appendix A, Section 7.

Clause/Language
Byrd Anti-Lobbying Amendment, 31 U.S.C. 1352, as amended by the Lobbying Disclosure Act of 1995, P.L. 104-65 [to be codified at 2 U.S.C. § 1601, et seq.] - Contractors who apply or bid for an award of $100,000 or more shall file the certification required by 49 CFR part 20, "New Restrictions on Lobbying." Each tier certifies to the tier above that it will not and has not used Federal appropriated funds to pay any person or organization for influencing or attempting to influence an officer or employee of any agency, a member of Congress, officer or employee of Congress, or an employee of a member of Congress in connection with obtaining any Federal contract, grant or any other award covered by 31 U.S.C. 1352. Each tier shall also disclose the name of any registrant under the Lobbying Disclosure Act of 1995 who has made lobbying contacts on its behalf with non-Federal funds with respect to that Federal contract, grant or award covered by 31 U.S.C. 1352. Such disclosures are forwarded from tier to tier up to the recipient.

APPENDIX A, 49 CFR PART 20--CERTIFICATION REGARDING LOBBYING 

Certification for Contracts, Grants, Loans, and Cooperative Agreements

(To be submitted with each bid or offer exceeding $100,000) 

The undersigned [Contractor] certifies, to the best of his or her knowledge and belief, that:

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to any person for influencing or attempting to influence an officer or employee of an agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with the awarding of any Federal contract, the making of any Federal grant, the making of any Federal loan, the entering into of any cooperative agreement, and the extension, continuation, renewal, amendment, or modification of any Federal contract, grant, loan, or cooperative agreement.

(2) If any funds other than Federal appropriated funds have been paid or will be paid to any person for making lobbying contacts to an officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with this Federal contract, grant, loan, or cooperative agreement, the undersigned shall complete and submit Standard Form--LLL, "Disclosure Form to Report Lobbying," in accordance with its instructions [as amended by "Government wide Guidance for New Restrictions on Lobbying," 61 Fed. Reg. 1413 (1/19/96). Note: Language in paragraph (2) herein has been modified in accordance with Section 10 of the Lobbying Disclosure Act of 1995 (P.L. 104-65, to be codified at 2 U.S.C. 1601, et seq .)]

(3) The undersigned shall require that the language of this certification be included in the award documents for all subawards at all tiers (including subcontracts, subgrants, and contracts under grants, loans, and cooperative agreements) and that all subrecipients shall certify and disclose accordingly.

This certification is a material representation of fact upon which reliance was placed when this transaction was made or entered into. Submission of this certification is a prerequisite for making or entering into this transaction imposed by 31, U.S.C. § 1352 (as amended by the Lobbying Disclosure Act of 1995). Any person who fails to file the required certification shall be subject to a civil penalty of not less than $10,000 and not more than $100,000 for each such failure.

[Note: Pursuant to 31 U.S.C. § 1352(c)(1)-(2)(A), any person who makes a prohibited expenditure or fails to file or amend a required certification or disclosure form shall be subject to a civil penalty of not less than $10,000 and not more than $100,000 for each such expenditure or failure.]

The Contractor, ___________________, certifies or affirms the truthfulness and accuracy of each statement of its certification and disclosure, if any. In addition, the Contractor understands and agrees that the provisions of 31 U.S.C. A 3801, et seq., apply to this certification and disclosure, if any.

__________________________ Signature of Contractor's Authorized Official

__________________________ Name and Title of Contractor's Authorized Official

___________________________ Date

11. ACCESS TO RECORDS AND REPORTS 

49 U.S.C. 5325 
18 CFR 18.36 (i) 
49 CFR 633.17

Applicability to Contracts
Reference Chart "Requirements for Access to Records and Reports by Type of Contracts" 

Flow Down
FTA does not require the inclusion of these requirements in subcontracts.

Clause/Language
Access to Records - The following access to records requirements apply to this Contract:

1. Where the Purchaser is not a State but a local government and is the FTA Recipient or a subgrantee of the FTA Recipient in accordance with 49 C. F. R. 18.36(i), the Contractor agrees to provide the Purchaser, the FTA Administrator, the Comptroller General of the United States or any of their authorized representatives access to any books, documents, papers and records of the Contractor which are directly pertinent to this contract for the purposes of making audits, examinations, excerpts and transcriptions. Contractor also agrees, pursuant to 49 C. F. R. 633.17 to provide the FTA Administrator or his authorized representatives including any PMO Contractor access to Contractor's records and construction sites pertaining to a major capital project, defined at 49 U.S.C. 5302(a)1, which is receiving federal financial assistance through the programs described at 49 U.S.C. 5307, 5309 or 5311.

2. Where the Purchaser is a State and is the FTA Recipient or a subgrantee of the FTA Recipient in accordance with 49 C.F.R. 633.17, Contractor agrees to provide the Purchaser, the FTA Administrator or his authorized representatives, including any PMO Contractor, access to the Contractor's records and construction sites pertaining to a major capital project, defined at 49 U.S.C. 5302(a)1, which is receiving federal financial assistance through the programs described at 49 U.S.C. 5307, 5309 or 5311. By definition, a major capital project excludes contracts of less than the simplified acquisition threshold currently set at $100,000.

3. Where the Purchaser enters into a negotiated contract for other than a small purchase or under the simplified acquisition threshold and is an institution of higher education, a hospital or other non-profit organization and is the FTA Recipient or a subgrantee of the FTA Recipient in accordance with 49 C.F.R. 19.48, Contractor agrees to provide the Purchaser, FTA Administrator, the Comptroller General of the United States or any of their duly authorized representatives with access to any books, documents, papers and record of the Contractor which are directly pertinent to this contract for the purposes of making audits, examinations, excerpts and transcriptions.

4. Where any Purchaser which is the FTA Recipient or a subgrantee of the FTA Recipient in accordance with 49 U.S.C. 5325(a) enters into a contract for a capital project or improvement (defined at 49 U.S.C. 5302(a)1) through other than competitive bidding, the Contractor shall make available records related to the contract to the Purchaser, the Secretary of Transportation and the Comptroller General or any authorized officer or employee of any of them for the purposes of conducting an audit and inspection.

5. The Contractor agrees to permit any of the foregoing parties to reproduce by any means whatsoever or to copy excerpts and transcriptions as reasonably needed.

6. The Contractor agrees to maintain all books, records, accounts and reports required under this contract for a period of not less than three years after the date of termination or expiration of this contract, except in the event of litigation or settlement of claims arising from the performance of this contract, in which case Contractor agrees to maintain same until the Purchaser, the FTA Administrator, the Comptroller General, or any of their duly authorized representatives, have disposed of all such litigation, appeals, claims or exceptions related thereto. Reference 49 CFR 18.39(i)(11).

7. FTA does not require the inclusion of these requirements in subcontracts. 

PRIVATE 
Requirements for Access to Records and Reports by Types of Contracttc  \l 5 "Requirements for Access to Records and Reports by Types of Contract"
 

PRIVATE 
Contract Characteristics
 
Operational Service Contract
Turnkey
Construction
Architectural Engineering
<shading ="10%">Acquisition of Rolling Stock
Professional Services

I State Grantees 

a. Contracts below SAT ($100,000) 

 

b. Contracts above $100,000/Capital Projects
 
 

None

 

 

None unless1 non-competitive award
 

Those imposed on state pass thru to Contractor

 
 

None

 

 

Yes, if non-competitive award or if funded thru2 5307/5309/5311
 

None

  

 

None unless non-competitive award
 

None

  

 

None unless non-competitive award
 

None

  

 

None unless non-competitive award

II Non State Grantees 

a. Contracts below SAT ($100,000) 

b. Contracts above $100,000/Capital Projects 
 
 

Yes3
 

Yes3
Those imposed on non-state Grantee pass thru to Contractor

 
 

Yes

 

Yes
 

Yes

 

Yes
 

Yes

 

Yes
 

Yes

 

Yes

Sources of Authority:

1 49 USC 5325 (a)

2 49 CFR 633.17

3 18 CFR 18.36 (i)

12. FEDERAL CHANGES 

49 CFR Part 18

Applicability to Contracts 

The Federal Changes requirement applies to all contracts. 

Flow Down 

The Federal Changes requirement flows down appropriately to each applicable changed requirement. 

Clause/Language
Federal Changes - Contractor shall at all times comply with all applicable FTA regulations, policies, procedures and directives, including without limitation those listed directly or by reference in the Agreement (Form FTA MA (7) dated October, 2000) between Purchaser and FTA , as they may be amended or promulgated from time to time during the term of this contract. Contractor's failure to so comply shall constitute a material breach of this contract.

13. BONDING REQUIREMENTS 

Applicability to Contracts  -
For those construction or facility improvement contracts or subcontracts exceeding $100,000, FTA may accept the bonding policy and requirements of the recipient, provided that they meet the minimum requirements for construction contracts as follows:

a. A bid guarantee from each bidder equivalent to five (5) percent of the bid price. The "bid guarantees" shall consist of a firm commitment such as a bid bond, certifies check, or other negotiable instrument accompanying a bid as assurance that the bidder will, upon acceptance of his bid, execute such contractual documents as may be required within the time specified.

b. A performance bond on the part to the Contractor for 100 percent of the contract price. A "performance bond" is one executed in connection with a contract to secure fulfillment of all the contractor's obligations under such contract.

c. A payment bond on the part of the contractor for 100 percent of the contract price. A "payment bond" is one executed in connection with a contract to assure payment, as required by law, of all persons supplying labor and material in the execution of the work provided for in the contract. Payment bond amounts required from Contractors are as follows:

(1) 50% of the contract price if the contract price is not more than $1 million;

(2) 40% of the contract price if the contract price is more than $1 million but not more than $5 million; or

(3) $2.5 million if the contract price is more than $5 million.

d. A cash deposit, certified check or other negotiable instrument may be accepted by a grantee in lieu of performance and payment bonds, provided the grantee has established a procedure to assure that the interest of FTA is adequately protected. An irrevocable letter of credit would also satisfy the requirement for a bond.

Flow Down 

Bonding requirements flow down to the first tier contractors. 

Clauses/Language 

Bid Bond Requirements (Construction ) 

(a) Bid Security

A Bid Bond must be issued by a fully qualified surety company acceptable to (Recipient) and listed as a company currently authorized under 31 CFR, Part 223 as possessing a Certificate of Authority as described thereunder.

(b) Rights Reserved

In submitting this Bid, it is understood and agreed by bidder that the right is reserved by (Recipient) to reject any and all bids, or part of any bid, and it is agreed that the Bid may not be withdrawn for a period of [ninety (90)] days subsequent to the opening of bids, without the written consent of (Recipient).

It is also understood and agreed that if the undersigned bidder should withdraw any part or all of his bid within [ninety (90)] days after the bid opening without the written consent of (Recipient), shall refuse or be unable to enter into this Contract, as provided above, or refuse or be unable to furnish adequate and acceptable Performance Bonds and Labor and Material Payments Bonds, as provided above, or refuse or be unable to furnish adequate and acceptable insurance, as provided above, he shall forfeit his bid security to the extent of (Recipient's) damages occasioned by such withdrawal, or refusal, or inability to enter into an agreement, or provide adequate security therefor.

It is further understood and agreed that to the extent the defaulting bidder's Bid Bond, Certified Check, Cashier's Check, Treasurer's Check, and/or Official Bank Check (excluding any income generated thereby which has been retained by (Recipient) as provided in [Item x "Bid Security" of the Instructions to Bidders]) shall prove inadequate to fully recompense (Recipient) for the damages occasioned by default, then the undersigned bidder agrees to indemnify (Recipient) and pay over to (Recipient) the difference between the bid security and (Recipient's) total damages, so as to make (Recipient) whole.

The undersigned understands that any material alteration of any of the above or any of the material contained on this form, other than that requested, will render the bid unresponsive.

Performance and Payment Bonding Requirements (Construction) 
The Contractor shall be required to obtain performance and payment bonds as follows:

(a) Performance bonds

1. The penal amount of performance bonds shall be 100 percent of the original contract price, unless the (Recipient) determines that a lesser amount would be adequate for the protection of the (Recipient).

2. The (Recipient) may require additional performance bond protection when a contract price is increased. The increase in protection shall generally equal 100 percent of the increase in contract price. The (Recipient) may secure additional protection by directing the Contractor to increase the penal amount of the existing bond or to obtain an additional bond.

(b) Payment bonds

1. The penal amount of the payment bonds shall equal:

(i) Fifty percent of the contract price if the contract price is not more than $1 million.

(ii) Forty percent of the contract price if the contract price is more than $1 million but not more than $5 million; or

(iii) Two and one half million if the contract price is more than $5 million.

2. If the original contract price is $5 million or less, the (Recipient) may require additional protection as required by subparagraph 1 if the contract price is increased.

Performance and Payment Bonding Requirements (Non-Construction) 

The Contractor may be required to obtain performance and payment bonds when necessary to protect the (Recipient's) interest.

(a) The following situations may warrant a performance bond:

1. (Recipient) property or funds are to be provided to the contractor for use in performing the contract or as partial compensation (as in retention of salvaged material).

2. A contractor sells assets to or merges with another concern, and the (Recipient), after recognizing the latter concern as the successor in interest, desires assurance that it is financially capable.

3. Substantial progress payments are made before delivery of end items starts.

4. Contracts are for dismantling, demolition, or removal of improvements.

(b) When it is determined that a performance bond is required, the Contractor shall be required to obtain performance bonds as follows:

1. The penal amount of performance bonds shall be 100 percent of the original contract price, unless the (Recipient) determines that a lesser amount would be adequate for the protection of the (Recipient).

2. The (Recipient) may require additional performance bond protection when a contract price is increased. The increase in protection shall generally equal 100 percent of the increase in contract price. The (Recipient) may secure additional protection by directing the Contractor to increase the penal amount of the existing bond or to obtain an additional bond.

(c) A payment bond is required only when a performance bond is required, and if the use of payment bond is in the (Recipient's) interest.

(d) When it is determined that a payment bond is required, the Contractor shall be required to obtain payment bonds as follows: 

1. The penal amount of payment bonds shall equal:

(i) Fifty percent of the contract price if the contract price is not more than $1 million;

(ii) Forty percent of the contract price if the contract price is more than $1 million but not more than $5 million; or

(iii) Two and one half million if the contract price is increased.

Advance Payment Bonding Requirements 

The Contractor may be required to obtain an advance payment bond if the contract contains an advance payment provision and a performance bond is not furnished. The (recipient) shall determine the amount of the advance payment bond necessary to protect the (Recipient).

Patent Infringement Bonding Requirements (Patent Indemnity) 

The Contractor may be required to obtain a patent indemnity bond if a performance bond is not furnished and the financial responsibility of the Contractor is unknown or doubtful. The (recipient) shall determine the amount of the patent indemnity to protect the (Recipient).

Warranty of the Work and Maintenance Bonds 

1. The Contractor warrants to (Recipient), the Architect and/or Engineer that all materials and equipment furnished under this Contract will be of highest quality and new unless otherwise specified by (Recipient), free from faults and defects and in conformance with the Contract Documents. All work not so conforming to these standards shall be considered defective. If required by the [Project Manager], the Contractor shall furnish satisfactory evidence as to the kind and quality of materials and equipment.

2. The Work furnished must be of first quality and the workmanship must be the best obtainable in the various trades. The Work must be of safe, substantial and durable construction in all respects. The Contractor hereby guarantees the Work against defective materials or faulty workmanship for a minimum period of one (1) year after Final Payment by (Recipient) and shall replace or repair any defective materials or equipment or faulty workmanship during the period of the guarantee at no cost to (Recipient). As additional security for these guarantees, the Contractor shall, prior to the release of Final Payment [as provided in Item X below], furnish separate Maintenance (or Guarantee) Bonds in form acceptable to (Recipient) written by the same corporate surety that provides the Performance Bond and Labor and Material Payment Bond for this Contract. These bonds shall secure the Contractor's obligation to replace or repair defective materials and faulty workmanship for a minimum period of one (1) year after Final Payment and shall be written in an amount equal to ONE HUNDRED PERCENT (100%) of the CONTRACT SUM, as adjusted (if at all). 

14. CLEAN AIR 

42 U.S.C. 7401 et seq 

40 CFR 15.61 

49 CFR Part 18 

Applicability to Contracts 

The Clean Air requirements apply to all contracts exceeding $100,000, including indefinite quantities where the amount is expected to exceed $100,000 in any year. 

Flow Down 

The Clean Air requirements flow down to all subcontracts which exceed $100,000. 

Clauses/Language 

Clean Air - (1) The Contractor agrees to comply with all applicable standards, orders or regulations issued pursuant to the Clean Air Act, as amended, 42 U.S.C. §§ 7401 et seq . The Contractor agrees to report each violation to the Purchaser and understands and agrees that the Purchaser will, in turn, report each violation as required to assure notification to FTA and the appropriate EPA Regional Office.

(2) The Contractor also agrees to include these requirements in each subcontract exceeding $100,000 financed in whole or in part with Federal assistance provided by FTA.

15. RECYCLED PRODUCTS 

42 U.S.C. 6962

40 CFR Part 247

Executive Order 12873

Applicability to Contracts 

The Recycled Products requirements apply to all contracts for items designated by the EPA, when the purchaser or contractor procures $10,000 or more of one of these items during the fiscal year, or has procured $10,000 or more of such items in the previous fiscal year, using Federal funds. New requirements for "recovered materials" will become effective May 1, 1996. These new regulations apply to all procurement actions involving items designated by the EPA, where the procuring agency purchases $10,000 or more of one of these items in a fiscal year, or when the cost of such items purchased during the previous fiscal year was $10,000. 

Flow Down 

These requirements flow down to all to all contractor and subcontractor tiers. 

Clause/Language 

Recovered Materials - The contractor agrees to comply with all the requirements of Section 6002 of the Resource Conservation and Recovery Act (RCRA), as amended (42 U.S.C. 6962), including but not limited to the regulatory provisions of 40 CFR Part 247, and Executive Order 12873, as they apply to the procurement of the items designated in Subpart B of 40 CFR Part 247.

16. DAVIS-BACON ACT
40 USC &167; 276a -276a-5 (1998) 

29 CFR § 5 (1999) 

Applicability to Contract 

Construction contracts over $2,000.00

Flow Down 

Applies to third party contractors and subcontractors

Clause/Language
(The language in this clause is mandated under the DOL regulations at 29 C.F.R. § 5.5.) 

(1) Minimum wages - (i) All laborers and mechanics employed or working upon the site of the work (or under the United States Housing Act of 1937 or under the Housing Act of 1949 in the construction or development of the project), will be paid unconditionally and not less often than once a week, and without subsequent deduction or rebate on any account (except such payroll deductions as are permitted by regulations issued by the Secretary of Labor under the Copeland Act (29 CFR part 3)), the full amount of wages and bona fide fringe benefits (or cash equivalents thereof) due at time of payment computed at rates not less than those contained in the wage determination of the Secretary of Labor which is attached hereto and made a part hereof, regardless of any contractual relationship which may be alleged to exist between the contractor and such laborers and mechanics.

Contributions made or costs reasonably anticipated for bona fide fringe benefits under section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to such laborers or mechanics, subject to the provisions of paragraph (1)(iv) of this section; also, regular contributions made or costs incurred for more than a weekly period (but not less often than quarterly) under plans, funds, or programs which cover the particular weekly period, are deemed to be constructively made or incurred during such weekly period. Such laborers and mechanics shall be paid the appropriate wage rate and fringe benefits on the wage determination for the classification of work actually performed, without regard to skill, except as provided in 29 CFR Part 5.5(a)(4). Laborers or mechanics performing work in more than one classification may be compensated at the rate specified for each classification for the time actually worked therein: Provided, That the employer's payroll records accurately set forth the time spent in each classification in which work is performed. The wage determination and the Davis-Bacon poster (WH-1321) shall be posted at all times by the contractor and its subcontractors at the site of the work in a prominent and accessible place where it can be easily seen by the workers.

(ii)(A) The contracting officer shall require that any class of laborers or mechanics, including helpers, which is not listed in the wage determination and which is to be employed under the contract shall be classified in conformance with the wage determination.  The contracting officer shall approve an additional classification and wage rate and fringe benefits therefore only when the following criteria have been met:

(1) Except with respect to helpers as defined as 29 CFR 5.2(n)(4), the work to be performed by the classification requested is not performed by a classification in the wage determination; and

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable relationship to the wage rates contained in the wage determination; and

(4) With respect to helpers as defined in 29 CFR 5.2(n)(4), such a classification prevails in the area in which the work is performed.

(B) If the contractor and the laborers and mechanics to be employed in the classification (if known), or their representatives, and the contracting officer agree on the classification and wage rate (including the amount designated for fringe benefits where appropriate), a report of the action taken shall be sent by the contracting officer to the Administrator of the Wage and Hour Division, Employment Standards Administration, U.S. Department of Labor, Washington, DC  20210.  The Administrator, or an authorized representative, will approve, modify, or disapprove every additional classification action within 30 days of receipt and so advise the contracting officer or will notify the contracting officer within the 30-day period that additional time is necessary.

(C) In the event the contractor, the laborers or mechanics to be employed in the classification or their representatives, and the contracting officer do not agree on the proposed classification and wage rate (including the amount designated for fringe benefits, where appropriate), the contracting officer shall refer the questions, including the views of all interested parties and the recommendation of the contracting officer, to the Administrator for determination.  The Administrator, or an authorized representative, will issue a determination within 30 days of receipt and so advise the contracting officer or will notify the contracting officer within the 30-day period that additional time is necessary.

(D) The wage rate (including fringe benefits where appropriate) determined pursuant to paragraphs (a)(1)(ii) (B) or (C) of this section, shall be paid to all workers performing work in the classification under this contract from the first day on which work is performed in the classification.

(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers or mechanics includes a fringe benefit which is not expressed as an hourly rate, the contractor shall either pay the benefit as stated in the wage determination or shall pay another bona fide fringe benefit or an hourly cash equivalent thereof. 

(iv) If the contractor does not make payments to a trustee or other third person, the contractor may consider as part of the wages of any laborer or mechanic the amount of any costs reasonably anticipated in providing bona fide fringe benefits under a plan or program, Provided, That the Secretary of Labor has found, upon the written request of the contractor, that the applicable standards of the Davis-Bacon Act have been met. The Secretary of Labor may require the contractor to set aside in a separate account assets for the meeting of obligations under the plan or program.

(v)(A) The contracting officer shall require that any class of laborers or mechanics which is not listed in the wage determination and which is to be employed under the contract shall be classified in conformance with the wage determination. The contracting officer shall approve an additional classification and wage rate and fringe benefits therefor only when the following criteria have been met:

(1) The work to be performed by the classification requested is not performed by a classification in the wage determination; and

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable relationship to the wage rates contained in the wage determination.

(B) If the contractor and the laborers and mechanics to be employed in the classification (if known), or their representatives, and the contracting officer agree on the classification and wage rate (including the amount designated for fringe benefits where appropriate), a report of the action taken shall be sent by the contracting officer to the Administrator of the Wage and Hour Division, Employment Standards Administration, Washington, DC 20210. The Administrator, or an authorized representative, will approve, modify, or disapprove every additional classification action within 30 days of receipt and so advise the contracting officer or will notify the contracting officer within the 30-day period that additional time is necessary.

(C) In the event the contractor, the laborers or mechanics to be employed in the classification or their representatives, and the contracting officer do not agree on the proposed classification and wage rate (including the amount designated for fringe benefits, where appropriate), the contracting officer shall refer the questions, including the views of all interested parties and the recommendation of the contracting officer, to the Administrator for determination. The Administrator, or an authorized representative, will issue a determination with 30 days of receipt and so advise the contracting officer or will notify the contracting officer within the 30-day period that additional time is necessary.

(D) The wage rate (including fringe benefits where appropriate) determined pursuant to paragraphs (a)(1)(v) (B) or (C) of this section, shall be paid to all workers performing work in the classification under this contract from the first day on which work is performed in the classification.

(2) Withholding - The [ insert name of grantee ] shall upon its own action or upon written request of an authorized representative of the Department of Labor withhold or cause to be withheld from the contractor under this contract or any other Federal contract with the same prime contractor, or any other federally-assisted contract subject to Davis-Bacon prevailing wage requirements, which is held by the same prime contractor, so much of the accrued payments or advances as may be considered necessary to pay laborers and mechanics, including apprentices, trainees, and helpers, employed by the contractor or any subcontractor the full amount of wages required by the contract. In the event of failure to pay any laborer or mechanic, including any apprentice, trainee, or helper, employed or working on the site of the work (or under the United States Housing Act of 1937 or under the Housing Act of 1949 in the construction or development of the project), all or part of the wages required by the contract, the [ insert name of grantee] may, after written notice to the contractor, sponsor, applicant, or owner, take such action as may be necessary to cause the suspension of any further payment, advance, or guarantee of funds until such violations have ceased.

(3) Payrolls and basic records - (i) Payrolls and basic records relating thereto shall be maintained by the contractor during the course of the work and preserved for a period of three years thereafter for all laborers and mechanics working at the site of the work (or under the United States Housing Act of 1937, or under the Housing Act of 1949, in the construction or development of the project). Such records shall contain the name, address, and social security number of each such worker, his or her correct classification, hourly rates of wages paid (including rates of contributions or costs anticipated for bona fide fringe benefits or cash equivalents thereof of the types described in section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of hours worked, deductions made and actual wages paid. Whenever the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages of any laborer or mechanic include the amount of any costs reasonably anticipated in providing benefits under a plan or program described in section 1(b)(2)(B) of the Davis-Bacon Act, the contractor shall maintain records which show that the commitment to provide such benefits is enforceable, that the plan or program is financially responsible, and that the plan or program has been communicated in writing to the laborers or mechanics affected, and records which show the costs anticipated or the actual cost incurred in providing such benefits. Contractors employing apprentices or trainees under approved programs shall maintain written evidence of the registration of apprenticeship programs and certification of trainee programs, the registration of the apprentices and trainees, and the ratios and wage rates prescribed in the applicable programs.

(ii)(A) The contractor shall submit weekly for each week in which any contract work is performed a copy of all payrolls to the [insert name of grantee ] for transmission to the Federal Transit Administration. The payrolls submitted shall set out accurately and completely all of the information required to be maintained under 29 CFR part 5. This information may be submitted in any form desired. Optional Form WH-347 is available for this purpose and may be purchased from the Superintendent of Documents (Federal Stock Number 029-005-00014-1), U.S. Government Printing Office, Washington, DC 20402. The prime contractor is responsible for the submission of copies of payrolls by all subcontractors.

(B) Each payroll submitted shall be accompanied by a "Statement of Compliance," signed by the contractor or subcontractor or his or her agent who pays or supervises the payment of the persons employed under the contract and shall certify the following:

(1) That the payroll for the payroll period contains the information required to be maintained under 29 CFR part 5 and that such information is correct and complete;

(2) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on the contract during the payroll period has been paid the full weekly wages earned, without rebate, either directly or indirectly, and that no deductions have been made either directly or indirectly from the full wages earned, other than permissible deductions as set forth in Regulations, 29 CFR part 3;

(3) That each laborer or mechanic has been paid not less than the applicable wage rates and fringe benefits or cash equivalents for the classification of work performed, as specified in the applicable wage determination incorporated into the contract.

(C) The weekly submission of a properly executed certification set forth on the reverse side of Optional Form WH-347 shall satisfy the requirement for submission of the "Statement of Compliance" required by paragraph (a)(3)(ii)(B) of this section.

(D) The falsification of any of the above certifications may subject the contractor or subcontractor to civil or criminal prosecution under section 1001 of title 18 and section 231 of title 31 of the United States Code.

(iii) The contractor or subcontractor shall make the records required under paragraph (a)(3)(i) of this section available for inspection, copying, or transcription by authorized representatives of the Federal Transit Administration or the Department of Labor, and shall permit such representatives to interview employees during working hours on the job. If the contractor or subcontractor fails to submit the required records or to make them available, the Federal agency may, after written notice to the contractor, sponsor, applicant, or owner, take such action as may be necessary to cause the suspension of any further payment, advance, or guarantee of funds. Furthermore, failure to submit the required records upon request or to make such records available may be grounds for debarment action pursuant to 29 CFR 5.12.

(4) Apprentices and trainees - (i) Apprentices - Apprentices will be permitted to work at less than the predetermined rate for the work they performed when they are employed pursuant to and individually registered in a bona fide apprenticeship program registered with the U.S. Department of Labor, Employment and Training Administration, Bureau of Apprenticeship and Training, or with a State Apprenticeship Agency recognized by the Bureau, or if a person is employed in his or her first 90 days of probationary employment as an apprentice in such an apprenticeship program, who is not individually registered in the program, but who has been certified by the Bureau of Apprenticeship and Training or a State Apprenticeship Agency (where appropriate) to be eligible for probationary employment as an apprentice. The allowable ratio of apprentices to journeymen on the job site in any craft classification shall not be greater than the ratio permitted to the contractor as to the entire work force under the registered program. Any worker listed on a payroll at an apprentice wage rate, who is not registered or otherwise employed as stated above, shall be paid not less than the applicable wage rate on the wage determination for the classification of work actually performed. In addition, any apprentice performing work on the job site in excess of the ratio permitted under the registered program shall be paid not less than the applicable wage rate on the wage determination for the work actually performed. Where a contractor is performing construction on a project in a locality other than that in which its program is registered, the ratios and wage rates (expressed in percentages of the journeyman's hourly rate) specified in the contractor's or subcontractor's registered program shall be observed. Every apprentice must be paid at not less than the rate specified in the registered program for the apprentice's level of progress, expressed as a percentage of the journeymen hourly rate specified in the applicable wage determination. Apprentices shall be paid fringe benefits in accordance with the provisions of the apprenticeship program. If the apprenticeship program does not specify fringe benefits, apprentices must be paid the full amount of fringe benefits listed on the wage determination for the applicable classification. If the Administrator of the Wage and Hour Division of the U.S. Department of Labor determines that a different practice prevails for the applicable apprentice classification, fringes shall be paid in accordance with that determination. In the event the Bureau of Apprenticeship and Training, or a State Apprenticeship Agency recognized by the Bureau, withdraws approval of an apprenticeship program, the contractor will no longer be permitted to utilize apprentices at less than the applicable predetermined rate for the work performed until an acceptable program is approved.

(ii) Trainees - Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less than the predetermined rate for the work performed unless they are employed pursuant to and individually registered in a program which has received prior approval, evidenced by formal certification by the U.S. Department of Labor, Employment and Training Administration. The ratio of trainees to journeymen on the job site shall not be greater than permitted under the plan approved by the Employment and Training Administration. Every trainee must be paid at not less than the rate specified in the approved program for the trainee's level of progress, expressed as a percentage of the journeyman hourly rate specified in the applicable wage determination. Trainees shall be paid fringe benefits in accordance with the provisions of the trainee program. If the trainee program does not mention fringe benefits, trainees shall be paid the full amount of fringe benefits listed on the wage determination unless the Administrator of the Wage and Hour Division determines that there is an apprenticeship program associated with the corresponding journeyman wage rate on the wage determination which provides for less than full fringe benefits for apprentices. Any employee listed on the payroll at a trainee rate who is not registered and participating in a training plan approved by the Employment and Training Administration shall be paid not less than the applicable wage rate on the wage determination for the classification of work actually performed. In addition, any trainee performing work on the job site in excess of the ratio permitted under the registered program shall be paid not less than the applicable wage rate on the wage determination for the work actually performed. In the event the Employment and Training Administration withdraws approval of a training program, the contractor will no longer be permitted to utilize trainees at less than the applicable predetermined rate for the work performed until an acceptable program is approved.

(iii) Equal employment opportunity - The utilization of apprentices, trainees and journeymen under this part shall be in conformity with the equal employment opportunity requirements of Executive Order 11246, as amended, and 29 CFR part 30.

(5) Compliance with Copeland Act requirements - The contractor shall comply with the requirements of 29 CFR part 3, which are incorporated by reference in this contract.

(6) Subcontracts - The contractor or subcontractor shall insert in any subcontracts the clauses contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as the Federal Transit Administration may by appropriate instructions require, and also a clause requiring the subcontractors to include these clauses in any lower tier subcontracts. The prime contractor shall be responsible for the compliance by any subcontractor or lower tier subcontractor with all the contract clauses in 29 CFR 5.5.

(7) Contract termination: debarment - A breach of the contract clauses in 29 CFR 5.5 may be grounds for termination of the contract, and for debarment as a contractor and a subcontractor as provided in 29 CFR 5.12.

(8) Compliance with Davis-Bacon and Related Act requirements - All rulings and interpretations of the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are herein incorporated by reference in this contract.

(9) Disputes concerning labor standards - Disputes arising out of the labor standards provisions of this contract shall not be subject to the general disputes clause of this contract. Such disputes shall be resolved in accordance with the procedures of the Department of Labor set forth in 29 CFR parts 5, 6, and 7. Disputes within the meaning of this clause include disputes between the contractor (or any of its subcontractors) and the contracting agency, the U.S. Department of Labor, or the employees or their representatives.

(10) Certification of eligibility - (i) By entering into this contract, the contractor certifies that neither it (nor he or she) nor any person or firm who has an interest in the contractor's firm is a person or firm ineligible to be awarded Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1). 

(ii) No part of this contract shall be subcontracted to any person or firm ineligible for award of a Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).

(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C. 1001

18. COPELAND ANTI-KICKBACK ACT 

40 U.S.C. § 276c (1999) 

29 C.F.R. § 3 (1999) 

29 C.F.R. § 5 (1999) 

Applicability to Contracts 

All construction contracts in excess of $2,000.

Flow Down 

Applicable to all third party contractors and subcontractors.

Clauses/Language 

3.1 of the Copeland Act makes it clear that the purpose of the Act is to assist in "the enforcement of the minimum wage provisions of the Davis- Bacon Act." In keeping with this intent DOL has included a section on the Copeland Act in the mandatory language of the Davis-Bacon provisions. The language can be found at § 5.5(a)(5) of the Davis-Bacon model clauses and reads as follows:

Compliance with Copeland Act requirements - The contractor shall comply with the requirements of 29 CFR part 3, which are incorporated by reference in this contract.

19. NO GOVERNMENT OBLIGATION TO THIRD PARTIES 

Applicability to Contracts 

Applicable to all contracts.

Flow Down 

Not required by statute or regulation for either primary contractors or subcontractors, this concept should flow down to all levels to clarify, to all parties to the contract, that the Federal Government does not have contractual liability to third parties, absent specific written consent. 

Clause/Language 

No Obligation by the Federal Government. 
(1) The Purchaser and Contractor acknowledge and agree that, notwithstanding any concurrence by the Federal Government in or approval of the solicitation or award of the underlying contract, absent the express written consent by the Federal Government, the Federal Government is not a party to this contract and shall not be subject to any obligations or liabilities to the Purchaser, Contractor, or any other party (whether or not a party to that contract) pertaining to any matter resulting from the underlying contract.

(2) The Contractor agrees to include the above clause in each subcontract financed in whole or in part with Federal assistance provided by FTA. It is further agreed that the clause shall not be modified, except to identify the subcontractor who will be subject to its provisions.

20. PROGRAM FRAUD AND FALSE OR FRAUDULENT STATEMENTS 

AND RELATED ACTS 

31 U.S.C. 3801 et seq. 

49 CFR Part 31 18 U.S.C. 1001 

49 U.S.C. 5307 

Applicability to Contracts 

These requirements are applicable to all contracts. 

Flow Down 

These requirements flow down to contractors and subcontractors who make, present, or submit covered claims and statements. 

Clause/Language 

Program Fraud and False or Fraudulent Statements or Related Acts. 

(1) The Contractor acknowledges that the provisions of the Program Fraud Civil Remedies Act of 1986, as amended, 31 U.S.C. § § 3801 et seq . and U.S. DOT regulations, "Program Fraud Civil Remedies," 49 C.F.R. Part 31, apply to its actions pertaining to this Project. Upon execution of the underlying contract, the Contractor certifies or affirms the truthfulness and accuracy of any statement it has made, it makes, it may make, or causes to be made, pertaining to the underlying contract or the FTA assisted project for which this contract work is being performed. In addition to other penalties that may be applicable, the Contractor further acknowledges that if it makes, or causes to be made, a false, fictitious, or fraudulent claim, statement, submission, or certification, the Federal Government reserves the right to impose the penalties of the Program Fraud Civil Remedies Act of 1986 on the Contractor to the extent the Federal Government deems appropriate.

(2) The Contractor also acknowledges that if it makes, or causes to be made, a false, fictitious, or fraudulent claim, statement, submission, or certification to the Federal Government under a contract connected with a project that is financed in whole or in part with Federal assistance originally awarded by FTA under the authority of 49 U.S.C. § 5307, the Government reserves the right to impose the penalties of 18 U.S.C. § 1001 and 49 U.S.C. § 5307(n)(1) on the Contractor, to the extent the Federal Government deems appropriate.

(3) The Contractor agrees to include the above two clauses in each subcontract financed in whole or in part with Federal assistance provided by FTA. It is further agreed that the clauses shall not be modified, except to identify the subcontractor who will be subject to the provisions.

21. TERMINATION 

49 U.S.C.Part 18 

FTA Circular 4220.1D 

Applicability to Contracts 

All contracts (with the exception of contracts with nonprofit organizations and institutions of higher education,) in excess of $10,000 shall contain suitable provisions for termination by the grantee including the manner by which it will be effected and the basis for settlement. (For contracts with nonprofit organizations and institutions of higher education the threshold is $100,000.) In addition, such contracts shall describe conditions under which the contract may be terminated for default as well as conditions where the contract may be terminated because of circumstances beyond the control of the contractor. 

Flow Down 

The termination requirements flow down to all contracts in excess of $10,000, with the exception of contracts with nonprofit organizations and institutions of higher learning. 

Clause/Language 

a. Termination for Convenience (General Provision) The (Recipient) may terminate this contract, in whole or in part, at any time by written notice to the Contractor when it is in the Government's best interest. The Contractor shall be paid its costs, including contract close-out costs, and profit on work performed up to the time of termination. The Contractor shall promptly submit its termination claim to (Recipient) to be paid the Contractor. If the Contractor has any property in its possession belonging to the (Recipient), the Contractor will account for the same, and dispose of it in the manner the (Recipient) directs.

b. Termination for Default [Breach or Cause] (General Provision) If the Contractor does not deliver supplies in accordance with the contract delivery schedule, or, if the contract is for services, the Contractor fails to perform in the manner called for in the contract, or if the Contractor fails to comply with any other provisions of the contract, the (Recipient) may terminate this contract for default. Termination shall be effected by serving a notice of termination on the contractor setting forth the manner in which the Contractor is in default. The contractor will only be paid the contract price for supplies delivered and accepted, or services performed in accordance with the manner of performance set forth in the contract.

If it is later determined by the (Recipient) that the Contractor had an excusable reason for not performing, such as a strike, fire, or flood, events which are not the fault of or are beyond the control of the Contractor, the (Recipient), after setting up a new delivery of performance schedule, may allow the Contractor to continue work, or treat the termination as a termination for convenience.

c. Opportunity to Cure (General Provision) The (Recipient) in its sole discretion may, in the case of a termination for breach or default, allow the Contractor [an appropriately short period of time] in which to cure the defect. In such case, the notice of termination will state the time period in which cure is permitted and other appropriate conditions

If Contractor fails to remedy to (Recipient)'s satisfaction the breach or default or any of the terms, covenants, or conditions of this Contract within [ten (10) days] after receipt by Contractor or written notice from (Recipient) setting forth the nature of said breach or default, (Recipient) shall have the right to terminate the Contract without any further obligation to Contractor. Any such termination for default shall not in any way operate to preclude (Recipient) from also pursuing all available remedies against Contractor and its sureties for said breach or default.

d. Waiver of Remedies for any Breach In the event that (Recipient) elects to waive its remedies for any breach by Contractor of any covenant, term or condition of this Contract, such waiver by (Recipient) shall not limit (Recipient)'s remedies for any succeeding breach of that or of any other term, covenant, or condition of this Contract.

e. Termination for Convenience (Professional or Transit Service Contracts) The (Recipient), by written notice, may terminate this contract, in whole or in part, when it is in the Government's interest. If this contract is terminated, the Recipient shall be liable only for payment under the payment provisions of this contract for services rendered before the effective date of termination.

f. Termination for Default (Supplies and Service) If the Contractor fails to deliver supplies or to perform the services within the time specified in this contract or any extension or if the Contractor fails to comply with any other provisions of this contract, the (Recipient) may terminate this contract for default. The (Recipient) shall terminate by delivering to the Contractor a Notice of Termination specifying the nature of the default. The Contractor will only be paid the contract price for supplies delivered and accepted, or services performed in accordance with the manner or performance set forth in this contract.

If, after termination for failure to fulfill contract obligations, it is determined that the Contractor was not in default, the rights and obligations of the parties shall be the same as if the termination had been issued for the convenience of the Recipient.

g. Termination for Default (Transportation Services) If the Contractor fails to pick up the commodities or to perform the services, including delivery services, within the time specified in this contract or any extension or if the Contractor fails to comply with any other provisions of this contract, the (Recipient) may terminate this contract for default. The (Recipient) shall terminate by delivering to the Contractor a Notice of Termination specifying the nature of default. The Contractor will only be paid the contract price for services performed in accordance with the manner of performance set forth in this contract.

If this contract is terminated while the Contractor has possession of Recipient goods, the Contractor shall, upon direction of the (Recipient), protect and preserve the goods until surrendered to the Recipient or its agent. The Contractor and (Recipient) shall agree on payment for the preservation and protection of goods. Failure to agree on an amount will be resolved under the Dispute clause.

If, after termination for failure to fulfill contract obligations, it is determined that the Contractor was not in default, the rights and obligations of the parties shall be the same as if the termination had been issued for the convenience of the (Recipient).

h. Termination for Default (Construction) If the Contractor refuses or fails to prosecute the work or any separable part, with the diligence that will insure its completion within the time specified in this contract or any extension or fails to complete the work within this time, or if the Contractor fails to comply with any other provisions of this contract, the (Recipient) may terminate this contract for default. The (Recipient) shall terminate by delivering to the Contractor a Notice of Termination specifying the nature of the default. In this event, the Recipient may take over the work and compete it by contract or otherwise, and may take possession of and use any materials, appliances, and plant on the work site necessary for completing the work. The Contractor and its sureties shall be liable for any damage to the Recipient resulting from the Contractor's refusal or failure to complete the work within specified time, whether or not the Contractor's right to proceed with the work is terminated. This liability includes any increased costs incurred by the Recipient in completing the work.

The Contractor's right to proceed shall not be terminated nor the Contractor charged with damages under this clause if-

1. the delay in completing the work arises from unforeseeable causes beyond the control and without the fault or negligence of the Contractor. Examples of such causes include: acts of God, acts of the Recipient, acts of another Contractor in the performance of a contract with the Recipient, epidemics, quarantine restrictions, strikes, freight embargoes; and

2. the contractor, within [10] days from the beginning of any delay, notifies the (Recipient) in writing of the causes of delay. If in the judgment of the (Recipient), the delay is excusable, the time for completing the work shall be extended. The judgment of the (Recipient) shall be final and conclusive on the parties, but subject to appeal under the Disputes clauses.

If, after termination of the Contractor's right to proceed, it is determined that the Contractor was not in default, or that the delay was excusable, the rights and obligations of the parties will be the same as if the termination had been issued for the convenience of the Recipient.

i. Termination for Convenience or Default (Architect and Engineering) The (Recipient) may terminate this contract in whole or in part, for the Recipient's convenience or because of the failure of the Contractor to fulfill the contract obligations. The (Recipient) shall terminate by delivering to the Contractor a Notice of Termination specifying the nature, extent, and effective date of the termination. Upon receipt of the notice, the Contractor shall (1) immediately discontinue all services affected (unless the notice directs otherwise), and (2) deliver to the Contracting Officer all data, drawings, specifications, reports, estimates, summaries, and other information and materials accumulated in performing this contract, whether completed or in process.

If the termination is for the convenience of the Recipient, the Contracting Officer shall make an equitable adjustment in the contract price but shall allow no anticipated profit on unperformed services.

If the termination is for failure of the Contractor to fulfill the contract obligations, the Recipient may complete the work by contact or otherwise and the Contractor shall be liable for any additional cost incurred by the Recipient.

If, after termination for failure to fulfill contract obligations, it is determined that the Contractor was not in default, the rights and obligations of the parties shall be the same as if the termination had been issued for the convenience of the Recipient.

j. Termination for Convenience of Default (Cost-Type Contracts) The (Recipient) may terminate this contract, or any portion of it, by serving a notice or termination on the Contractor. The notice shall state whether the termination is for convenience of the (Recipient) or for the default of the Contractor. If the termination is for default, the notice shall state the manner in which the contractor has failed to perform the requirements of the contract. The Contractor shall account for any property in its possession paid for from funds received from the (Recipient), or property supplied to the Contractor by the (Recipient). If the termination is for default, the (Recipient) may fix the fee, if the contract provides for a fee, to be paid the contractor in proportion to the value, if any, of work performed up to the time of termination. The Contractor shall promptly submit its termination claim to the (Recipient) and the parties shall negotiate the termination settlement to be paid the Contractor.

If the termination is for the convenience of the (Recipient), the Contractor shall be paid its contract close-out costs, and a fee, if the contract provided for payment of a fee, in proportion to the work performed up to the time of termination.

If, after serving a notice of termination for default, the (Recipient) determines that the Contractor has an excusable reason for not performing, such as strike, fire, flood, events which are not the fault of and are beyond the control of the contractor, the (Recipient), after setting up a new work schedule, may allow the Contractor to continue work, or treat the termination as a termination for convenience.

22. GOVERNMENT-WIDE DEBARMENT AND SUSPENSION (NONPROCUREMENT) 

49 CFR Part 29 

Executive Order 12549 

Applicability to Contracts 

Executive Order 12549, as implemented by 49 CFR Part 29, prohibits FTA recipients and sub-recipients from contracting for goods and services from organizations that have been suspended or debarred from receiving Federally-assisted contracts. As part of their applications each year, recipients are required to submit a certification to the effect that they will not enter into contracts over $100,000 with suspended or debarred contractors and that they will require their contractors (and their subcontractors) to make the same certification to them. 

Flow Down 

Contractors are required to pass this requirement on to subcontractors seeking subcontracts over $100,000. Thus, the terms "lower tier covered participant" and "lower tier covered transaction" include both contractors and subcontractors and contracts and subcontracts over $100,000.

Clause/Language 

Certification Regarding Debarment, Suspension, and Other Responsibility Matters 

Lower Tier Covered Transactions (Third Party Contracts over $100,000). 

Instructions for Certification 

1. By signing and submitting this bid or proposal, the prospective lower tier participant is providing the signed certification set out below . 

2. The certification in this clause is a material representation of fact upon which reliance was placed when this transaction was entered into. If it is later determined that the prospective lower tier participant knowingly rendered an erroneous certification, in addition to other remedies available to the Federal Government, (Recipient) may pursue available remedies, including suspension and/or debarment.

3. The prospective lower tier participant shall provide immediate written notice to (Recipient) if at any time the prospective lower tier participant learns that its certification was erroneous when submitted or has become erroneous by reason of changed circumstances.

4. The terms "covered transaction," "debarred," "suspended," "ineligible," "lower tier covered transaction," :"participant," "persons," "lower tier covered transaction," "principal," "proposal," and "voluntarily excluded," as used in this clause, have the meanings set out in the Definitions and Coverage sections of rules implementing Executive Order 12549 [49 CFR Part 29]. You may contact (Recipient) for assistance in obtaining a copy of those regulations.

5. The prospective lower tier participant agrees by submitting this proposal that, should the proposed covered transaction be entered into, it shall not knowingly enter into any lower tier covered transaction with a person who is debarred, suspended, declared ineligible, or voluntarily excluded from participation in this covered transaction, unless authorized in writing by (Recipient).

6. The prospective lower tier participant further agrees by submitting this proposal that it will include the clause titled "Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion - Lower Tier Covered Transaction", without modification, in all lower tier covered transactions and in all solicitations for lower tier covered transactions.

7. A participant in a covered transaction may rely upon a certification of a prospective participant in a lower tier covered transaction that it is not debarred, suspended, ineligible, or voluntarily excluded from the covered transaction, unless it knows that the certification is erroneous. A participant may decide the method and frequency by which it determines the eligibility of its principals. Each participant may, but is not required to, check the Nonprocurement List issued by U.S. General Service Administration.

8. Nothing contained in the foregoing shall be construed to require establishment of system of records in order to render in good faith the certification required by this clause. The knowledge and information of a participant is not required to exceed that which is normally possessed by a prudent person in the ordinary course of business dealings.

9. Except for transactions authorized under Paragraph 5 of these instructions, if a participant in a covered transaction knowingly enters into a lower tier covered transaction with a person who is suspended, debarred, ineligible, or voluntarily excluded from participation in this transaction, in addition to all remedies available to the Federal Government, (Recipient) may pursue available remedies including suspension and/or debarment.

"Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion - Lower Tier Covered Transaction"
(1) The prospective lower tier participant certifies, by submission of this bid or proposal, that neither it nor its "principals" [as defined at 49 C.F.R. § 29.105(p)] is presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from participation in this transaction by any Federal department or agency.

(2) When the prospective lower tier participant is unable to certify to the statements in this certification, such prospective participant shall attach an explanation to this proposal. 

23. PRIVACY ACT
5 U.S.C. 552 
Applicability to Contracts 

When a grantee maintains files on drug and alcohol enforcement activities for FTA, and those files are organized so that information could be retrieved by personal identifier, the Privacy Act requirements apply to all contracts. 

Flow Down 

The Federal Privacy Act requirements flow down to each third party contractor and their contracts at every tier. 

Clause/Language 

Contracts Involving Federal Privacy Act Requirements - The following requirements apply to the Contractor and its employees that administer any system of records on behalf of the Federal Government under any contract:

(1) The Contractor agrees to comply with, and assures the compliance of its employees with, the information restrictions and other applicable requirements of the Privacy Act of 1974, 

5 U.S.C. § 552a. Among other things, the Contractor agrees to obtain the express consent of the Federal Government before the Contractor or its employees operate a system of records on behalf of the Federal Government. The Contractor understands that the requirements of the Privacy Act, including the civil and criminal penalties for violation of that Act, apply to those individuals involved, and that failure to comply with the terms of the Privacy Act may result in termination of the underlying contract.

(2) The Contractor also agrees to include these requirements in each subcontract to administer any system of records on behalf of the Federal Government financed in whole or in part with Federal assistance provided by FTA.

24. CIVIL RIGHTS REQUIREMENTS 

29 U.S.C. § 623, 42 U.S.C. § 2000 

42 U.S.C. § 6102, 42 U.S.C. § 12112 

42 U.S.C. § 12132, 49 U.S.C. § 5332 

29 CFR Part 1630, 41 CFR Parts 60 et seq. 

Applicability to Contracts 

The Civil Rights Requirements apply to all contracts.

Flow Down 

The Civil Rights requirements flow down to all third party contractors and their contracts at every tier. 

Clause/Language 

Civil Rights - The following requirements apply to the underlying contract:

(1) Nondiscrimination - In accordance with Title VI of the Civil Rights Act, as amended, 42 U.S.C. § 2000d, section 303 of the Age Discrimination Act of 1975, as amended, 42 U.S.C. § 6102, section 202 of the Americans with Disabilities Act of 1990, 42 U.S.C. § 12132, and Federal transit law at 49 U.S.C. § 5332, the Contractor agrees that it will not discriminate against any employee or applicant for employment because of race, color, creed, national origin, sex, age, or disability. In addition, the Contractor agrees to comply with applicable Federal implementing regulations and other implementing requirements FTA may issue. 

(2) Equal Employment Opportunity - The following equal employment opportunity requirements apply to the underlying contract:

(a) Race, Color, Creed, National Origin, Sex - In accordance with Title VII of the Civil Rights Act, as amended, 42 U.S.C. § 2000e, and Federal transit laws at 49 U.S.C. § 5332, the Contractor agrees to comply with all applicable equal employment opportunity requirements of U.S. Department of Labor (U.S. DOL) regulations, "Office of Federal Contract Compliance Programs, Equal Employment Opportunity, Department of Labor," 41 C.F.R. Parts 60 et seq ., (which implement Executive Order No. 11246, "Equal Employment Opportunity," as amended by Executive Order No. 11375, "Amending Executive Order 11246 Relating to Equal Employment Opportunity," 42 U.S.C. § 2000e note), and with any applicable Federal statutes, executive orders, regulations, and Federal policies that may in the future affect construction activities undertaken in the course of the Project. The Contractor agrees to take affirmative action to ensure that applicants are employed, and that employees are treated during employment, without regard to their race, color, creed, national origin, sex, or age. Such action shall include, but not be limited to, the following: employment, upgrading, demotion or transfer, recruitment or recruitment advertising, layoff or termination; rates of pay or other forms of compensation; and selection for training, including apprenticeship. In addition, the Contractor agrees to comply with any implementing requirements FTA may issue.

(b) Age - In accordance with section 4 of the Age Discrimination in Employment Act of 1967, as amended, 29 U.S.C. § § 623 and Federal transit law at 49 U.S.C. § 5332, the Contractor agrees to refrain from discrimination against present and prospective employees for reason of age. In addition, the Contractor agrees to comply with any implementing requirements FTA may issue.

(c) Disabilities - In accordance with section 102 of the Americans with Disabilities Act, as amended, 42 U.S.C. § 12112, the Contractor agrees that it will comply with the requirements of U.S. Equal Employment Opportunity Commission, "Regulations to Implement the Equal Employment Provisions of the Americans with Disabilities Act," 29 C.F.R. Part 1630, pertaining to employment of persons with disabilities. In addition, the Contractor agrees to comply with any implementing requirements FTA may issue.

(3) The Contractor also agrees to include these requirements in each subcontract financed in whole or in part with Federal assistance provided by FTA, modified only if necessary to identify the affected parties.

25. BREACHES AND DISPUTE RESOLUTION 

49 CFR Part 18

FTA Circular 4220.1D (also see Change 1)
Applicability to Contracts 

All contracts in excess of $100,000 shall contain provisions or conditions which will allow for administrative, contractual, or legal remedies in instances where contractors violate or breach contract terms, and provide for such sanctions and penalties as may be appropriate. This may include provisions for bonding, penalties for late or inadequate performance, retained earnings, liquidated damages or other appropriate measures. 

Flow Down 

The Breaches and Dispute Resolutions requirements flow down to all tiers. 

Clauses/Language 

Disputes - Disputes arising in the performance of this Contract which are not resolved by agreement of the parties shall be decided in writing by the authorized representative of (Recipient)'s [title of employee]. This decision shall be final and conclusive unless within [ten (10)] days from the date of receipt of its copy, the Contractor mails or otherwise furnishes a written appeal to the [title of employee]. In connection with any such appeal, the Contractor shall be afforded an opportunity to be heard and to offer evidence in support of its position. The decision of the [title of employee] shall be binding upon the Contractor and the Contractor shall abide be the decision.

Performance During Dispute - Unless otherwise directed by (Recipient), Contractor shall continue performance under this Contract while matters in dispute are being resolved.

Claims for Damages - Should either party to the Contract suffer injury or damage to person or property because of any act or omission of the party or of any of his employees, agents or others for whose acts he is legally liable, a claim for damages therefor shall be made in writing to such other party within a reasonable time after the first observance of such injury of damage.

Remedies - Unless this contract provides otherwise, all claims, counterclaims, disputes and other matters in question between the (Recipient) and the Contractor arising out of or relating to this agreement or its breach will be decided by arbitration if the parties mutually agree, or in a court of competent jurisdiction within the State in which the (Recipient) is located.

Rights and Remedies - The duties and obligations imposed by the Contract Documents and the rights and remedies available thereunder shall be in addition to and not a limitation of any duties, obligations, rights and remedies otherwise imposed or available by law. No action or failure to act by the (Recipient), (Architect) or Contractor shall constitute a waiver of any right or duty afforded any of them under the Contract, nor shall any such action or failure to act constitute an approval of or acquiescence in any breach thereunder, except as may be specifically agreed in writing.

26. PATENT AND RIGHTS IN DATA 

37 CFR Part 401 

49 CFR Parts 18 and 19 

Applicability to Contracts 

Patent and rights in data requirements for federally assisted projects ONLY apply to research projects in which FTA finances the purpose of the grant is to finance the development of a product or information. These patent and data rights requirements do not apply to capital projects or operating projects, even though a small portion of the sales price may cover the cost of product development or writing the user's manual. 

Flow Down 

The Patent and Rights in Data requirements apply to all contractors and their contracts at every tier.

Clause/Language 

CONTRACTS INVOLVING EXPERIMENTAL, DEVELOPMENTAL, OR RESEARCH WORK.

A. Rights in Data - This following requirements apply to each contract involving experimental, developmental or research work:

(1) The term "subject data" used in this clause means recorded information, whether or not copyrighted, that is delivered or specified to be delivered under the contract. The term includes graphic or pictorial delineation in media such as drawings or photographs; text in specifications or related performance or design-type documents; machine forms such as punched cards, magnetic tape, or computer memory printouts; and information retained in computer memory. Examples include, but are not limited to: computer software, engineering drawings and associated lists, specifications, standards, process sheets, manuals, technical reports, catalog item identifications, and related information. The term "subject data" does not include financial reports, cost analyses, and similar information incidental to contract administration.

(2) The following restrictions apply to all subject data first produced in the performance of the contract to which this Attachment has been added:

(a) Except for its own internal use, the Purchaser or Contractor may not publish or reproduce subject data in whole or in part, or in any manner or form, nor may the Purchaser or Contractor authorize others to do so, without the written consent of the Federal Government, until such time as the Federal Government may have either released or approved the release of such data to the public; this restriction on publication, however, does not apply to any contract with an academic institution. 

(b) In accordance with 49 C.F.R. § 18.34 and 49 C.F.R. § 19.36, the Federal Government reserves a royalty-free, non-exclusive and irrevocable license to reproduce, publish, or otherwise use, and to authorize others to use, for "Federal Government purposes," any subject data or copyright described in subsections (2)(b)1 and (2)(b)2 of this clause below. As used in the previous sentence, "for Federal Government purposes," means use only for the direct purposes of the Federal Government. Without the copyright owner's consent, the Federal Government may not extend its Federal license to any other party.

1. Any subject data developed under that contract, whether or not a copyright has been obtained; and 

2. Any rights of copyright purchased by the Purchaser or Contractor using Federal assistance in whole or in part provided by FTA.

(c) When FTA awards Federal assistance for experimental, developmental, or research work, it is FTA's general intention to increase transportation knowledge available to the public, rather than to restrict the benefits resulting from the work to participants in that work. Therefore, unless FTA determines otherwise, the Purchaser and the Contractor performing experimental, developmental, or research work required by the underlying contract to which this Attachment is added agrees to permit FTA to make available to the public, either FTA's license in the copyright to any subject data developed in the course of that contract, or a copy of the subject data first produced under the contract for which a copyright has not been obtained. If the experimental, developmental, or research work, which is the subject of the underlying contract, is not completed for any reason whatsoever, all data developed under that contract shall become subject data as defined in subsection (a) of this clause and shall be delivered as the Federal Government may direct. This subsection (c) , however, does not apply to adaptations of automatic data processing equipment or programs for the Purchaser or Contractor's use whose costs are financed in whole or in part with Federal assistance provided by FTA for transportation capital projects.

(d) Unless prohibited by state law, upon request by the Federal Government, the Purchaser and the Contractor agree to indemnify, save, and hold harmless the Federal Government, its officers, agents, and employees acting within the scope of their official duties against any liability, including costs and expenses, resulting from any willful or intentional violation by the Purchaser or Contractor of proprietary rights, copyrights, or right of privacy, arising out of the publication, translation, reproduction, delivery, use, or disposition of any data furnished under that contract. Neither the Purchaser nor the Contractor shall be required to indemnify the Federal Government for any such liability arising out of the wrongful act of any employee, official, or agents of the Federal Government. 

(e) Nothing contained in this clause on rights in data shall imply a license to the Federal Government under any patent or be construed as affecting the scope of any license or other right otherwise granted to the Federal Government under any patent.

(f) Data developed by the Purchaser or Contractor and financed entirely without using Federal assistance provided by the Federal Government that has been incorporated into work required by the underlying contract to which this Attachment has been added is exempt from the requirements of subsections (b), (c), and (d) of this clause , provided that the Purchaser or Contractor identifies that data in writing at the time of delivery of the contract work. 

(g) Unless FTA determines otherwise, the Contractor agrees to include these requirements in each subcontract for experimental, developmental, or research work financed in whole or in part with Federal assistance provided by FTA. 

(3) Unless the Federal Government later makes a contrary determination in writing, irrespective of the Contractor's status (i.e. , a large business, small business, state government or state instrumentality, local government, nonprofit organization, institution of higher education, individual, etc.), the Purchaser and the Contractor agree to take the necessary actions to provide, through FTA, those rights in that invention due the Federal Government as described in 

U.S. Department of Commerce regulations, "Rights to Inventions Made by Nonprofit Organizations and Small Business Firms Under Government Grants, Contracts and Cooperative Agreements," 37 C.F.R. Part 401. 

(4) The Contractor also agrees to include these requirements in each subcontract for experimental, developmental, or research work financed in whole or in part with Federal assistance provided by FTA.

B. Patent Rights - This following requirements apply to each contract involving experimental, developmental, or research work:

(1) General - If any invention, improvement, or discovery is conceived or first actually reduced to practice in the course of or under the contract to which this Attachment has been added, and that invention, improvement, or discovery is patentable under the laws of the United States of America or any foreign country, the Purchaser and Contractor agree to take actions necessary to provide immediate notice and a detailed report to the party at a higher tier until FTA is ultimately notified.

(2) Unless the Federal Government later makes a contrary determination in writing, irrespective of the Contractor's status (a large business, small business, state government or state instrumentality, local government, nonprofit organization, institution of higher education, individual), the Purchaser and the Contractor agree to take the necessary actions to provide, through FTA, those rights in that invention due the Federal Government as described in U.S. Department of Commerce regulations, "Rights to Inventions Made by Nonprofit Organizations and Small Business Firms Under Government Grants, Contracts and Cooperative Agreements," 37 C.F.R. Part 401. 

(3) The Contractor also agrees to include the requirements of this clause in each subcontract for experimental, developmental, or research work financed in whole or in part with Federal assistance provided by FTA.

27. TRANSIT EMPLOYEE PROTECTIVE AGREEMENTS 

49 U.S.C. § 5310, § 5311, and § 5333

29 CFR Part 215

Applicability to Contracts
The Transit Employee Protective Provisions apply to each contract for transit operations performed by employees of a Contractor recognized by FTA to be a transit operator. (Because transit operations involve many activities apart from directly driving or operating transit vehicles, FTA determines which activities constitute transit "operations" for purposes of this clause.)

Flow Down 

These provisions are applicable to all contracts and subcontracts at every tier. 

Clause/Language 

Transit Employee Protective Provisions. (1) The Contractor agrees to the comply with applicable transit employee protective requirements as follows:

(a) General Transit Employee Protective Requirements - To the extent that FTA determines that transit operations are involved, the Contractor agrees to carry out the transit operations work on the underlying contract in compliance with terms and conditions determined by the U.S. Secretary of Labor to be fair and equitable to protect the interests of employees employed under this contract and to meet the employee protective requirements of 49 U.S.C. A 5333(b), and U.S. DOL guidelines at 29 C.F.R. Part 215, and any amendments thereto. These terms and conditions are identified in the letter of certification from the U.S. DOL to FTA applicable to the FTA Recipient's project from which Federal assistance is provided to support work on the underlying contract. The Contractor agrees to carry out that work in compliance with the conditions stated in that U.S. DOL letter. The requirements of this subsection (1), however, do not apply to any contract financed with Federal assistance provided by FTA either for projects for elderly individuals and individuals with disabilities authorized by 49 U.S.C. § 5310(a)(2), or for projects for nonurbanized areas authorized by 49 U.S.C. § 5311. Alternate provisions for those projects are set forth in subsections (b) and (c) of this clause.

(b) Transit Employee Protective Requirements for Projects Authorized by 49 U.S.C. § 5310(a)(2) for Elderly Individuals and Individuals with Disabilities - If the contract involves transit operations financed in whole or in part with Federal assistance authorized by 49 U.S.C. § 5310(a)(2), and if the U.S. Secretary of Transportation has determined or determines in the future that the employee protective requirements of 49 U.S.C. § 5333(b) are necessary or appropriate for the state and the public body subrecipient for which work is performed on the underlying contract, the Contractor agrees to carry out the Project in compliance with the terms and conditions determined by the U.S. Secretary of Labor to meet the requirements of 49 U.S.C. § 5333(b), U.S. DOL guidelines at 29 C.F.R. Part 215, and any amendments thereto. These terms and conditions are identified in the U.S. DOL's letter of certification to FTA, the date of which is set forth Grant Agreement or Cooperative Agreement with the state. The Contractor agrees to perform transit operations in connection with the underlying contract in compliance with the conditions stated in that U.S. DOL letter. 

(c) Transit Employee Protective Requirements for Projects Authorized by 49 U.S.C. § 5311 in Nonurbanized Areas - If the contract involves transit operations financed in whole or in part with Federal assistance authorized by 49 U.S.C. § 5311, the Contractor agrees to comply with the terms and conditions of the Special Warranty for the Nonurbanized Area Program agreed to by the U.S. Secretaries of Transportation and Labor, dated May 31, 1979, and the procedures implemented by U.S. DOL or any revision thereto.

(2) The Contractor also agrees to include the any applicable requirements in each subcontract involving transit operations financed in whole or in part with Federal assistance provided by FTA.

28. DISADVANTAGED BUSINESS ENTERPRISE (DBE)
49 CFR Part 26
The City of Yakima has established a Disadvantaged Business Enterprise (DBE) program in accordance with regulations of the Department of Transportation (DOT) 49 CFR Part 26.  It is the policy of the City to ensure that DBE’s , as defined in 49 CFR Part 26, have an equal opportunity to receive and participate in DOT-assisted contracts.  The City’s current goal proposes that 12% of all DOT funds expended in DOT-assisted contracts will be let to certified DBE firms that are available, willing, and able.  To receive a copy of the DBE program, contact the City of Yakima Purchasing Division at 509-575-6093.

29. STATE AND LOCAL LAW DISCLAIMER 

Applicability to Contracts 

This disclaimer applies to all contracts. 

Flow Down 

The Disclaimer has unlimited flow down. 

Clause/Language 

State and Local Law Disclaimer - The use of many of the suggested clauses are not governed by Federal law, but are significantly affected by State law. The language of the suggested clauses may need to be modified depending on state law, and that before the suggested clauses are used in the grantees procurement documents, the grantees should consult with their local attorney.

30. INCORPORATION OF FEDERAL TRANSIT ADMINISTRATION (FTA) TERMS
FTA Circular 4220.1D 

Applicability to Contracts 

The incorporation of FTA terms applies to all contracts. 

Flow Down 

The incorporation of FTA terms has unlimited flow down.

Clause/Language 

Incorporation of Federal Transit Administration (FTA) Terms - The preceding provisions include, in part, certain Standard Terms and Conditions required by DOT, whether or not expressly set forth in the preceding contract provisions. All contractual provisions required by DOT, as set forth in FTA Circular 4220.1D, dated April 15, 1996, are hereby incorporated by reference. Anything to the contrary herein notwithstanding, all FTA mandated terms shall be deemed to control in the event of a conflict with other provisions contained in this Agreement. The Contractor shall not perform any act, fail to perform any act, or refuse to comply with any (name of grantee) requests which would cause (name of grantee) to be in violation of the FTA terms and conditions. 

31. DRUG AND ALCOHOL TESTING
PRIVATE 
49 U.S.C. § 5331

49 cfr Parts 653 and 654tc  \l 1 "49 U.S.C. § 40118"
Applicability to Contracts 

The Drug and Alcohol testing provisions apply to Operational Service Contracts.

Flow Down Requirements 

Anyone who performs a safety-sensitive function for the recipient or subrecipient is required to comply with 49 CFR 653 and 654, with certain exceptions for contracts involving maintenance services. Maintenance contractors for non-urbanized area formula program grantees are not subject to the rules. Also, the rules do not apply to maintenance subcontractors.

Clause/Language 

Introduction
FTA's drug and alcohol rules, 49 CFR 653 and 654, respectively, are unique among the regulations issued by FTA. First, they require recipients to ensure that any entity performing a safety-sensitive function on the recipient's behalf (usually subrecipients and/or contractors) implement a complex drug and alcohol testing program that complies with Parts 653 and 654. Second, the rules condition the receipt of certain kinds of FTA funding on the recipient's compliance with the rules; thus, the recipient is not in compliance with the rules unless every entity that performs a safety-sensitive function on the recipient's behalf is in compliance with the rules. Third, the rules do not specify how a recipient ensures that its subrecipients and/or contractors comply with them. 

How a recipient does so depends on several factors, including whether the contractor is covered independently by the drug and alcohol rules of another Department of Transportation operating administration, the nature of the relationship that the recipient has with the contractor, and the financial resources available to the recipient to oversee the contractor's drug and alcohol testing program. In short, there are a variety of ways a recipient can ensure that its subrecipients and contractors comply with the rules.

Therefore, FTA has developed three model contract provisions for recipients to use "as is" or to modify to fit their particular situations. 

Explanation of Model Contract Clauses 

Under Option 1, the recipient ensures the contractor's compliance with the rules by requiring the contractor to participate in a drug and alcohol program administered by the recipient. The advantages of doing this are obvious: the recipient maintains total control over its compliance with 49 CFR 653 and 654. The disadvantage is that the recipient, which may not directly employ any safety-sensitive employees, has to implement a complex testing program. Therefore, this may be a practical option only for those recipients which have a testing program for their employees, and can add the contractor's safety-sensitive employees to that program.

Under Option 2, the recipient relies on the contractor to implement a drug and alcohol testing program that complies with 49 CFR 653 and 654, but retains the ability to monitor the contractor's testing program; thus, the recipient has less control over its compliance with the drug and alcohol testing rules than it does under option 1. The advantage of this approach is that it places the responsibility for complying with the rules on the entity that is actually performing the safety-sensitive function. Moreover, it reserves to the recipient the power to ensure that the contractor complies with the program. The disadvantage of Option 2 is that without adequate monitoring of the contractor's program, the recipient may find itself out of compliance with the rules.

Under option 3, the recipient specifies some or all of the specific features of a contractor's drug and alcohol compliance program. Thus, it requires the recipient to decide what it wants to do and how it wants to do it. The advantage of this option is that the recipient has more control over the contractor's drug and alcohol testing program, yet it is not actually administering the testing program. The disadvantage is that the recipient has to specify and understand clearly what it wants to do and why.

Drug and Alcohol Testing
Option 1
The contractor agrees to:

   
(a) participate in ( grantee's or recipient's) drug and alcohol program established in compliance with 49 CFR 653 

and 654.
Drug and Alcohol Testing 

Option 2
The contractor agrees to establish and implement a drug and alcohol testing program that complies with 49 CFR Parts 653 and 654, produce any documentation necessary to establish its compliance with Parts 653 and 654, and permit any authorized representative of the United States Department of Transportation or its operating administrations, the State Oversight Agency of (name of State), or the (insert name of grantee), to inspect the facilities and records associated with the implementation of the drug and alcohol testing program as required under 49 CFR Parts 653 and 654 and review the testing process. The contractor agrees further to certify annually its compliance with Parts 653 and 654 before (insert date) and to submit the Management Information System (MIS) reports before (insert date before March 15) to (insert title and address of person responsible for receiving information). To certify compliance the contractor shall use the "Substance Abuse Certifications" in the "Annual List of Certifications and Assurances for Federal Transit Administration Grants and Cooperative Agreements," which is published annually in the Federal Register.

Drug and Alcohol Testing 

Option 3
The contractor agrees to establish and implement a drug and alcohol testing program that complies with 49 CFR Parts 653 and 654, produce any documentation necessary to establish its compliance with Parts 653 and 654, and permit any authorized representative of the United States Department of Transportation or its operating administrations, the State Oversight Agency of (name of State), or the (insert name of grantee), to inspect the facilities and records associated with the implementation of the drug and alcohol testing program as required under 49 CFR Parts 653 and 654 and review the testing process. The contractor agrees further to certify annually its compliance with Parts 653 and 654 before (insert date) and to submit the Management Information System (MIS) reports before (insert date before March 15) to (insert title and address of person responsible for receiving information). To certify compliance the contractor shall use the "Substance Abuse Certifications" in the "Annual List of Certifications and Assurances for Federal Transit Administration Grants and Cooperative Agreements," which is published annually in the Federal Register. The Contractor agrees further to [Select a, b, or c] (a) submit before (insert date or upon request) a copy of the Policy Statement developed to implement its drug and alcohol testing program; OR (b) adopt (insert title of the Policy Statement the recipient wishes the contractor to use) as its policy statement as required under 49 CFR 653 and 654; OR (c) submit for review and approval before ( insert date or upon request) a copy of its Policy Statement developed to implement its drug and alcohol testing program. In addition, the contractor agrees to: (to be determined by the recipient, but may address areas such as: the selection of the certified laboratory, substance abuse professional, or Medical Review Officer, or the use of a consortium.

SAMPLE CONTRACT FOR
PROPOSAL NO. 10112

DIAL-A-RIDE TRANSPORTATION
SERVICE BROKER AND/OR PROVIDER

AGREEMENT

THIS AGREEMENT is entered into this 
 day of 
, 2001, by and between the City of Yakima, Washington, hereinafter called "the City," through the Department of Public Works, Transit Division, 2301 Fruitvale Blvd., Yakima, Washington 98901, and 











, hereinafter called the "Contractor."

1.
Purpose of Agreement.  The purpose of this Agreement is to provide complementary Paratransit transportation services within the corporate limits of the City of Yakima to persons who, under the Americans with Disabilities Act, are considered disabled.  

2.
Scope of Services.  Contractor shall, on behalf of the City, provide reservation, dispatch and transportation services and may broker service to other subcontractors to provide such transportation services to persons who, under the Americans with Disabilities Act, are considered disabled.

3.
Term of Agreement -- Termination.  This Agreement shall become effective on its approval by resolution of the Yakima City Council, and shall terminate on_____________.  The City may, at its option, renew this contract for one year periods, not to exceed (5) five years total.  Provided, that either party may at any time during the term of this Agreement, terminate this Agreement by giving thirty (30) days notice in writing to the other party of its intention to terminate.  All notices to the City shall be addressed to the City of Yakima, Attention:  Transit Manager, 2301 Fruitvale Boulevard, Yakima, Washington 98901.  Notice to the Contractor shall be addressed to:  





.

4.
Service Area.  The Contractor agrees to provide service under this Agreement to those who have been prequalified under procedures established and conducted by the City for transportation within the corporate limits of the City of Yakima.  

5.
Payment.  The City agrees to pay the Contractor a fee for services calculated and invoiced as follows:

A.
On a monthly basis ridership, by boardings requiring a wheelchair life equipped vehicle, and boardings not requiring a lift equipped vehicle, shall be reported with each multiplied by the appropriate rate per boarding.  

B.
The appropriate fare per passenger shall be collected and reported.  

C. An invoice shall be prepared and presented to the City, which presents the above information as a net billing.  In addition, passenger fares collected shall be reported to the City, retained by the Contracting Agency and deducted from the fees for service amount.  

D.
Contracting Agency shall also sell Dial-A-Ride tickets to passengers at a rate established by the City.  Monies collected from such ticket sales shall be reported to the City, retained by the Contracting Agency and deducted from the fees for service amount.

6.
Invoicing.  On or before the 10th day of each month, the Contractor shall in​voice the City's Transit Manager for the services of the previous month as calculated above.  The City shall pay within thirty (30) days.  Any charge disputed by the City shall be separated from the invoice and the undisputed portion shall be paid.  Both parties shall meet and resolve disputed charges within thirty (30) days after the invoice.

7.
Extent of Agreement.  This Agreement contains all the terms and conditions agreed upon by the parties.  No other understandings, oral or otherwise, regarding the subject matter of this Agreement shall be deemed to exist or to bind any of the parties hereto.

8.
Insurance.  The Contractor shall maintain for the duration of the con​tract commercial general liability insurance and automobile liability insurance with a com​bined single limit of $1,000,000 each.  Such insurance shall name the City, its officers, agents, and em​ployees as additional insured’s. The policy must provide for thirty (30) day can​cellation notice to the City if canceled or altered by either party.  The Contractor shall maintain updated records of subcontractor insurance.  A sample copy is attached as ATTACHMENT B.


The Contractor shall assure that all its subcontractors maintain commercial general liability insurance and automobile liability insurance with a combined sin​gle limit not less than $300,000 each.  The policy must provide for thirty (30) day can​cellation notice to the City if canceled or altered by either party.  A certificate of such insur​ance shall be provided to the Contractor at the time of execution of this Agreement and shall name the City, its officers, agents, and employees as addi​tional insured’s.

9.
Non-Discrimination in Contracted Activities.  The Contractor shall not, on the grounds of race, creed, color, religion, national origin, marital status, age or the pres​ence of any sensory, mental or physical disability:

A.
Deny any individual any contracted activities or other benefits consistent with the terms of this Agreement;

B.
Provide any contracted activities or other benefits to an individual which are different, or are provided in a different manner, from those provided to oth​ers un​der this Agreement;

C.
Subject an individual to segregation or separate treatment in any manner re​lated to his receipt of any contracted activities or other benefits provided un​der this Agreement;

D.
Deny any individual an opportunity to participate in any program provided by this Agreement through the provision of contracted activities or otherwise, or af​ford him an opportunity to do so which is different from that afforded oth​ers under this Agreement.

E.
Utilize criteria or methods of administration which have the effect of sub​jecting individuals to discrimination because of their race, creed, color, religion, national origin, sex, marital status, age, or the presence of any sensory, mental or physical handicap or have the effect of defeating or substantially impairing ac​complishment of the objectives of this Agreement in respect to individuals of a particular race, creed, color, religion, national origin, sex, marital status, age, or the presence of any sensory, mental or physical handicap in determining, (a) the types of contracted ac​tivities or other benefits to be provided, or (b) the class of individuals to whom, or the situation in which, such contracted activities or other benefits will be provided, or (c) the class of individuals to be afforded an opportunity to participate in any con​tracted activities or other benefits.

10.
Safeguarding of Information.  The use or disclosure by the Contractor, or any persons employed by the Contractor, of any confidential information concerning a participant, recipient, or client for any pur​pose, with respect to contracted activities provided under this Agreement, is prohib​ited except on written consent of the participant, recipient, or client, his/her attorney or his/her responsible parent or guardian, or as otherwise provided by law.

11.
Hold Harmless.  All contracted activities to be rendered or performed under this Agreement shall be performed or rendered entirely at the Contractor's own risk and the Contractor expressly agrees to defend against claims or lawsuits and hold harm​less the City and all of its officers, agency, employees, or otherwise, from any and all liability, loss or damage, including reasonable cost of defense, they may suffer as a result of claims, demands, actions, or damages to any and all persons or property, costs or judgments against the City which result from, arise out of or are in any way connected with the contracted activities to be performed by the Contractor or its sub​contractors under this Agreement.

12.
Modification.  No change or addition to this Agreement shall be valid or bind​ing upon either party unless such change or addition is in writing and executed by both parties.

13.
Severability.  The parties agree that if any part, term, or provision of this Agreement is held by any court to be illegal, the validity of the remaining provi​sions shall not be affected, and the rights and obligations of the parties shall be con​strued and enforced as if the Agreement did not contain the particular provisions held to be invalid.


If any provisions of this Agreement are in conflict with any federal law, rule or reg​ulation or with any law, rule, regulation or statutory provision of the State of Washington, the conflicting provisions shall be deemed inoperative and null and void insofar as they may be in conflict, and shall be deemed modified to conform to lawful provisions, so as to give them as much effect as legally possible.

14.
Relationship of the Parties.  The parties agree that an independent contractor re​lationship is created by this Agreement.  The performance of contracted activities and the results to be achieved are solely the responsibility of the Contractor and those subcontractors it chooses to hire.  No agent, employee, servant, or repre​senta​tive of the Contractor shall be deemed to be an employee, agent, ser​vant, or repre​sentative of the City for any purpose under this Agreement and the employees of the Contractor are not entitled to any of the benefits which the City provides for City employees.  The Contractor will be solely and en​tirely responsible for its acts and for the acts of its agents, employees, servants, sub​contractors, or otherwise, during the performance of this Agreement.


In the performance of the contracted activities herein contemplated, the Contractor is an independent contractor with the responsibility and authority to control and di​rect the performance of the details of the work, in accordance with the terms and conditions of this Agreement.  However, the results of the work contemplated herein must meet the approval of the City and shall be subject to the City's general rights of inspection and review to secure the satisfactory completion thereof.


In the event that any of the Contractor's employees, agents, servants, or otherwise, carry on activities or conduct themselves in any manner which may jeopardize the funding of this Agreement, the Contractor shall be responsi​ble for taking adequate measures to prevent said employee, agent or servant from performing or providing any of the contracted activities described within the terms of this Agreement.


Communications between the Contractor and the City shall be addressed to the Transit Manager of the City and the executive director of the Contractor at their re​spective addresses stated herein or at new addresses designated by either party by written notice.  Communications for day-to-day operational or client issues shall be addressed to the designated City representatives.

15.
Venue Stipulation.  This Agreement has been and shall be construed as having been made and delivered within the State of Washington, and it is understood and agreed that this Agreement shall be governed by laws of the State of Washington both as to interpretation and performance.


Any action at law, suit in equity, or other judicial proceeding from the enforcement or breach of this Agreement or any provision hereof, shall be instituted and main​tained only in any of the courts of competent jurisdiction in Yakima County, Yakima, Washington.

16.
Service Delivery.  The Contractor shall perform transportation services under this Agreement in accordance with the policies and specifications delineated in “EXHIBIT A – SCOPE OF SERVICE” which is attached hereto and incorporated as a part hereof.  The City specifically reserves the right to set a limit on the amount of ser​vices to be provided by the Contractor based upon the City's budget.

17.
Data Collection and Reporting.  The Contractor shall collect and report operating data in accordance with procedures established, or modified from time to time, by the City.  At a minimum, the Contractor must be able to track, produce, and deliver all required monthly and annual statistics in a computer file format compatible with that of the City.  These records shall be kept current for the full term of this Agreement.  It is the intent of the City to maximize its computer access to client and service data.  The Contractor must cooperate, facilitate, and participate fully in this effort.


The Contractor shall maintain fiscal records in accordance with generally accepted accounting practice.  The Contractor shall make all records pertaining to the services provided under this Agreement available to authorized agents of federal, state or lo​cal governmental agencies for the purpose of determining the accuracy of reported information and the actual cost of services provided.  The Contractor shall make no additional charge for this service to the City.


The Contractor shall provide to the City annual audited financial statements.  Except to the extent required by RCW Chapter 42.17 or other applicable laws, these documents will be considered to be proprietary and confidential and will not be released to the public.


The Contractor shall provide to the City quarterly profit and loss reports.  Except to the extent required by RCW Chapter 42.17 or other applicable laws, these documents will be considered to be proprietary and confidential and will not be released to the public.

18.
Training.  All vehicle operators employed by the Contractor and its subcontrac​tors and utilized to provide transportation service under this Agreement must, as a minimum, possess a valid Washington State Driver's License (or a Commercial Driver's License if required by law), Cardio Pulmonary Resuscitation (CPR) Card, and Basic First Aid Card.  Operators and subcontractors must also re​ceive training in passenger handling techniques, sensitivity in dealing with elderly and/or handicapped persons, and vehicle and personal safety on an ongoing basis.  These and other forms of training shall be documented and such records kept cur​rent for the life of this Agreement.  No additional charge shall be made for this ser​vice.

19.
Mandatory FTA Provisions.

A.
Breach by Contractor.  In the event the Contractor fails to per​form any require​ment of this Agreement, the City may terminate this Agreement by giving written notice to the Contractor of the City's intention to terminate because of failure of the Contractor to so perform as specified in the notice.  If the Contractor corrects the non-performance to the satisfaction of the City within ten (10) days after such notice is given, then this Agreement shall not be terminated on that ground.  If the Contractor fails to correct the non-per​formance to the satisfaction of the City within the ten (10) day period, then this Agreement shall terminate on final written notice by the City.


In the event of the breach of this Agreement by the Contractor so that the City en​gages other carriers to perform the service called for to be performed by the Contractor under this Agreement, the Contractor agrees to reim​burse to the City all costs incurred by the City in procuring such service, in excess of the cost provided by this Agreement for that service.

B.
Disadvantaged Business Enterprise.  

(1)
Policy.  It is the policy of the United States Department of Transportation (hereinafter DOT) that disadvantaged business enterprise as defined in 49 CFR Part 23 shall have the maximum opportunity to participate in the performance of contracts financed in whole or part with federal funds under this Agreement.  Consequently, the DOT requirements of 49 CFR Part 23 apply to this Agreement.

(2)
United States DOT Obligation.  The recipient or its contractor agrees to ensure that disadvantaged business enterprises as defined in 49 CFR Part 23 have the max​imum opportunity to participate in the performance of contracts and subcontracts financed in whole or in part with federal funds provided under this Agreement.  In this regard, all recipients or contractors shall take all necessary and reasonable steps in accordance with 49 CFR Part 23 to ensure that disadvantaged business enterprises have the maximum opportunity to compete for and perform contracts.  Recipients and their contractors shall not discriminate on the basis of race, creed, color, na​tional origin, age, or sex in the award and performance of DOT-assisted contracts.

(3)
DBE Goal.  The City currently has an overall goal of ten percent (10%) participation by Disadvantaged Business Enterprises (DBE).  The Contractor will seek opportunities to do business with DBE organizations.  DBE participation will be regularly reported to the City on a timing and format to be determined by the City.  

C.
Equal Employment Opportunity.  In connection with the execution of this Agreement, the Contractor shall not discriminate against any employee or appli​cants for employment because of race, religion, color, sex, age, or national ori​gin.  The Contractor shall take affirmative action to ensure that applicants are employed, and that employees are treated during employment without regard to their race, color, religion, sex, age, or national origin.  Such action shall include, but not be lim​ited to, the following:  employment, upgrading, demotion or transfer, re​cruitment or recruitment advertising, layoff or termination, rates of pay or other forms of compensation, and selection for training, including apprenticeship.  The Contractor further agrees to insert a similar provision in all subcontracts, except subcontracts for standard commercial supplies or raw materials.

D.
Title VI Civil Rights Act of 1964.  During performance of this Agreement, the Contractor, for itself, assignees, and successors in interest agrees as fol​lows:

(1)
Compliance with Regulations.  The Contractor shall comply with the Regulations relative to nondiscrimination in federally-assisted programs of the DOT Title 49, Code of Federal Regulations, Part 21, as they may be amended from time to time (hereinafter re​ferred to as the Regulation), which are herein incorporated by reference and made a part of this Agreement.

(2)
Nondiscrimination.  The Contractor, with regard to the work per​formed by it during the contract, shall not discriminate on the grounds of race, reli​gion, color, sex, age, or national origin in the selection and retention of sub​contrac​tors, including procurements of materials and leases of equipment.  The Contractor shall not participate either directly or indirectly in the dis​crimination pro​hibits by Section 21.5 of the Regulations, including employment practices when the contract covers a program set forth in Appendix B of the Regulations.

(3)
Solicitations for Subcontracts, Including Procurements of Materials and Equipment.  In all solicitations either by competitive bidding or negotiation made by the Contractor for work to be performed under a subcontract, including procurements of materials or leases of equipment, each potential sub​contractor or supplier shall be notified by the Contractor of the Contractor's obligations under this Agreement and the Regulations relative to nondiscrimina​tion on the grounds of race, religion, color, sex, age, or national origin.

(4)
Information and Reports.   The Contractor shall provide all infor​ma​tion and reports required by the Regulations or directives issued pursuant thereto, and shall permit access to its books, records, accounts, other sources of informa​tion, and its facilities as may be determined by the recipient or the Federal Transportation Administration (FTA) to be pertinent to ascertain com​pliance with such Regulations, orders and instructions.  Where any information is re​quired or a con​tractor is in the exclusive possession of another who fails or re​fuses to furnish this information, the Contractor shall so certify to the recipient, or the Federal Transportation Administration, as appropriate, and shall set forth what efforts it has made to obtain the information.

(5)
Sanctions for Noncompliance.  In the event of the Contractor's non​compli​ance with the nondiscrimination provisions of this Agreement, the City shall impose such contract sanctions as it or the FTA may determine to be appropri​ate, including, but not limited to:  

(a)
Withholding of payments to the Contractor under the Agreement, in whole or in part.

(6)
Incorporation of Provisions.  The Contractor shall include the provi​sions of paragraphs 1 through 6 of this section in every subcontract, including pro​cure​ments of materials and leases of equipment, unless exempt by the Regulations, or directives issued pursuant thereto.  The Contractor shall take such ac​tion with respect to any subcontract or procurement as the recipient or the Federal Transportation Administration may direct as a means of enforcing such provi​sions including sanctions for noncompliance:  Provided, however, that, in the event a Contractor becomes involved in, or is threatened with, litigation with a subcontractor or supplier as a result of such direction, the Contractor may re​quest the United States to enter into such litigation to protect the interests of the United States.

E.
Conservation.  The Contractor shall recognize mandatory standards and policies relating to energy efficiency which are contained in the State Energy Conservation Plan issued in compliance with the Energy Policy and Conservation Act (42 USC § 6321 et seq.)

F.
Environmental Violations.  The Contractor agrees to comply with all applicable standards, orders, or requirements issued under Section 306 of the Clean Air Act (42 USC 1857(h), Section 508 of the Clean Water Act (33 USC 1368), Executive Order 11378, and Environmental Protection Agency regulations (40 CFR, Part 15) which prohibits the use under nonexempt federal contracts, grants or loans, of facili​ties in​cluding on the EPA list for violating facilities.  The Contractor shall report viola​tions to UMTA and to the USEPA Assistant Administrator for Enforcement (EN)329).

G.
Drug and Alcohol Testing.  As a Contractor to the City, Contractor is subject to the provisions of 49 CFR Part 653.654.40 relative to the testing of employees in safety sensitive positions for drug use and alcohol misuse.  The Contractor must either participate in the City’s testing program or establish its own program, which complies in every way with the appropriate regulations.  

IN WITNESS WHEREOF the parties have executed this Agreement the day and year first above written.

CITY OF YAKIMA





















(NAME OF CONTRACTOR)

By:







By:







Richard A. Zais, Jr., City Manager









Its:







ATTEST:



City Clerk
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