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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

THE CITY OF BOTHELL, a Washington
Municipzi Corpaoration,

Plaintff

vE.

SHARE/WHEEL, a Washington Non-Profit
Corporation & CORPORATION CF THE
CATHOLIC ARCHBISHIP OF SEATTLE,
A Corporation Sole, acting through St.

)

)

)

)

)

)

}

)

)

)

)

)

Brendan Parish. )
Defendants )

]

Defendant SHARE/WHEEL. by and through its Attorney, asks this Court to disiniss the

NQ. 04-2-11578-7 SEA

a2

DEFENDANT SHARE/WHEEL'S

RESPONSE TO MOTION
FOR INJUNCTION

Motion for Preliminary Injunction filed by the City of Bothell for al least the following reasons:

L. There is no risk of injury to the City or its citizens that justifies the issuance of an

injunction; and

L. It is premature and unnecessary for this Court to decide land use matters involving the

City and the Defendants that are already before the City for decision.'

' The Defendants have filed an application for a Conditional Use Permit and have appealed the Notice of Violation
issued by the City. See Declararions Areched 1o Defendant 5. Brendan's Response. Each of these actions has a F

process for decision definzd in City ordinances, as detailed in the response helow.
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17 this Court determines that it should intervene in the land use decision making process now
before the City and that there is actual and substartial injury te the City such that an injunction
should issue, then the Defendant SHARE/WHEEL reguests that this Court require the posting of
bond for injury which may befall the residents of Tent City if they arc required to live on the sireets

rather than in Tent City.

The Suprame Court in Tyler Pipe Industries, Tuc. v. Srate Deperiment of Revenue, 06 W2d
785 (1982). set forth the requirements that must he met in order to obtain a temporary injunction:
it is an established rule in this jurisdiction that one whao seeks relief by temporary or
penmanent injunction must show (1) that he has a clear legal or equitable right (2) that
he has 2 well-groundad fear of immediate invasion of that right, and (3) that the acts
complained of arc ¢ither resulting in or will result in ectual and substantial injury to
him.
These requirements o obtain an injunction differ from the process used to obtain an
injunction that is described in Chapter 7.04 RCW. The Plaintiff recognizes in its motion that
this Court must find that the requirements for an injunction are met based upon evidence
betore the Court. Metion for Prefiminary Injunciion, pages 7 =10
As to the first requirement. the City argues that it has “clear legal right to cnact

orcinances and expect compliance.” The Defendants do not take issue with that right, as long

as the ordinances enacted are constitutional and otherwise in compliance with law.® The City

* The Defendants believe that certain actions of the City are in vinlation of the Religious Land Use ard Instiutionalized
Parsans Act (RILUPAL 42 U.S.C, 2000cc-20000¢-5. but reserves aypument on that iscue until such rime as that issus i3
appropriatcly befors the Couri,
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next arguas that its “right” has been invaded because the defendants “have been operating the
campground in violation of the City s municipa! cede since May 17, 2004 and continuc to do
s0.” Motion for Preliminar: Injunction, pages 9. The difficulty with the City’s position is
that it has made a unilateral determination that Defendants are in violation of its ordinances
without an opportunity for the Defendants to be heard in an appesl process that is part of the
very city ordinances it claims are “inveded™ by Defendants. As detailed below. the City
issued a Notice of Violztion on May 26 alleging non-compliance with city ordinances. The
Notice of Vielation — and the City's own ordinaness — allow the Defendants to appeal the
Notice of Violation to the Hearing Examiner if there is disagreement with the allegations of
the Citv. The appeal has been filed, but the hearing is yet to be held. Until the Hearing
Examiner hears and decides this appeal, this Court cannot rely upon a representation by the
City that Defendants are in violation of City ordinances.

The third requirement that must be met before an injunction can issue is proof by the
moving party that the acts complained of are “either resulting or will result in actual and
substantial injury” to the City. There is insufficient evidence for this Court to make a finding
of “actual and substantial injury.” The City alleges two types of harm. The City states that it
does not have “full information™ on the scope of activitics on the site and that this causes
injury because it is unable to “require mitigation of the impacis™. This is not an gliegation of
injury, it is an expression of concemn that theres may be impacts that are not initigated. The

Defendants have applied for a conditional use permit. The Defendants have a right to obtain

Ba
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a permit to use the land if they comply with the city’s ordinance.” Tf there are impacts that
can be mitigated. there will be no injury. Until that determination is made. this Court cannot
find that there is actual and substantial injury.

The second type of injury alleged by the City is “harms ... due to the Defendants’
operation of a campground.” Morion for Preliminaiy Injunction, page 9. The “harms™ listed
by the City are:

1. Investigation of a number of “incidents” and

2. A *number” (not specified) of Tent City residents had current warrants for arest:

two individusls were taken into custody by City police: and ong individual was

cvicted from Tent City.
Conspicuously missing {rom these allegations of “actual and substantial injury™ is how these
actions caused injury to the City or its residents. The investigations are not injuries in
themselves and presumably did not result in any injury, for none is alleged. As to the arrests.
it is likely that arrests are made on a daily basis in the City of Bothell and of themselves are
not a cause of injury. There is no allegation that the individuals arrested caused eny actual or
substantial injury to the City or its citizens. Rather than specifying any actual injury, all the
Police Chief can state is that it is his “belief that this illegal campground annovs, injures and
endangers the comfort, repose, health and safety of the residents of the neighborhood

surrounding Tent City 4™ and that the existence of Tent City “renders the residents of the

*St. Brendan's Parish likely has a right 1o use their property for religious purposes as 2 non-conforming use that pre-
dates passage of a Zoning Code as well as the right to uze the propenty for religious purposes under the First Amendment
and RILUPA,

TENHUSTER
4 ATTORNEY AT LAW
TH1 VERLER WA, SUTTE 607
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1| neighborhoad surrounding Tent City 4 insecure in their safety in and about their homes.™

2\ Declaraiion of Chief Connover, in Suppor: of Motion for Preliminary Infunction, page 3.

3 The Motion of the City references only the Declaration of its Police Chief in support of its

: allegation of actual and substantial injury. The Police Chief is clear in that it is his “belief”

| thatthereis injury, as he cites to no specific injury. There is no declaration of any resident of
71 the area that alleges any actual and substantial injury. Land use decisions — such as the City

8 asks this Court to make here — must be based upon facts in evidence. not speculation and
generalized community fears. See Caselav' and Discussion in Section [T below.

There are absolutely 1o facts 1o support a conclusion that there is actual and substantial injury
51 totheCity of Bothell or its residents. This is the type of pure speculation specifically disapproved of
131 by the courts as & basis for a land use decision. Sec. Caselaw and Discussion in Section I below.

14} The allegation of the City that Tent City will result in “actual and substantial injury” to the welfare

[3 ; : : ; : i

of the residents or to property surrounding Tent City cannot be sustained. Tent City offers a safer '
16 i
o place for the welfare of the residents than the alternative of living on the street. See, Declarations of |

18| Terr Civ 4 Residents Bailes, DeWolf. Bhumberg and O 'Shea, Attachment C. There are no facts to
|
19§ support the City's speculation that crime will increase if the use is approved. In fact, whet evidence

201 there is shows that erime did nor occur but were deterred by actions of Tent City. Once a registered
21
sex offender was determined 1o be living within Tent City he was required to leave immediately and
22
did so. There is no other residential living situation in the City of Botheli that routinely checks for

24| seX offender status. refuses entry if determined to be on thet list, and immediately removes anyone

251 who =t first gains entry and then appears on the list.

26

TED HUNTER
ATTORNEY AT LAW
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The City did not provide any facts to support a congclusion of actual and substantial injury to
property or persons in the vicinity. The City relies upon a perceptions to justify a conclusion that
Tent City is injurious to people and property in the vicinity. As the court instructed in Maranatha
Mining, infra, the City may not rely upon fears and perceptions when making a and use decision.
The Ninth Circuit Court of Appeals clcarly rejects the approach of the City. That court, in J. W v
Ciry of Tacoma, 720 F.2d 1126 (9th Cir. 1983), rejected a city decision that relied upon perceptions
of diminished real estate value with no supporting evidence. The court stated, at 1131, that without
evidence of diminished value “it must be presumed that any diminution stems from popular
prejudices based on inaccurate stereotypes. Property value diminution stemming from such
preiudice against a class of persons has been held insufficient to justify a zoning restriction.™
Similarly, the City cannot use mere allegations of increased crime or other harm to residents without
a clear showing of facts to support its claims. The City has a process to review evidence and
establish facts through its land usc review process. The Plaintiff and Defendants are presently
invelved in two land use reviews befors the City Hearing Examiner that are designed to gather
evidence and make factual determinations. These review processes should be allowed to go forward

without intervention by this Coust, as discussed helow.

of & Notice of Violation; and (2) An Application for a Conditional Use Permit. There is a detailed

administrative process for deciding this matters. The process was adopted by the City Council of

TED HUNTER
6 ATTORNEY AT LAW
101 YESLER WAY. SIU'ITE 607
SEATTILE WA 93104
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The Defendanis have two land use matters pending before the City of Bothell: (1) An Appeal
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Bothell, in compliance with state statutes that are intended to provide procedural due process and

result in an efficient decision without delay.” The appea! of the Notice of Violation invelves an open

record appeal hearing before the City Hearing Examiner. The Hearing Examiner must review the I
evidence submitted by both parties, then issue findings and conclusions 1o support his decision on IE
the appeal. A partv may appeal that decision to this cowrt. but may choose not to do so. Similarly,

an application for a conditional use permit must receive an analysis by the planning department, be
reviewed by the hearing examiner in an open record application hearing, and be decided with
reference to findings and conclusions. A party may ;zzlmosc to appeal a decision on an application,
but may choose not to do so. See Chaprer 11.20 of the Bothell Municipal Code. Artachment A. This
court should await the administrative decisions prior to becoming involved in a local land use

decision that may otherwise never appear before this court.

A. The Defendants Have Appealed a Notice of Violation, Which Should First be Decided by
the Cins |

The City issued a Notice of Violation to St. Brendan Parish on May 26, 2004, The Netice of
Violation includes a requirement for corrective action that would require defendant St. Brendan
Parish to “remove (Tent City) and its facilities from the premises within thirty (30) davs;™ and obtain
a conditionzl use permit prior to anv further use. The Notice of Violation states that cumulative
fines of $250 per day may be imposed and describes how one may appeal the notice by filing a
Notice of Appeal. [f a Notice of Appeal is filed, a hearing is sct before the Hearing Examiner who

makes a decision on whether the Notice of Violation was properly issued. The Hearing Examiner

* See. RCW 36,708, the Regulatory Reform Act.

TEBUNTER
ATTORNEY AT LAY
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may determine that the Notice of Viclation should be withdrawn. See, Chaprer /17.20 of the Bothell
Municipal code.

Defendant St. Brendan's has filed a notice of appeal. Defendant SHARE/WHEEL, as the
immediately affected party, will participate in that appeal. It is the position of the defendants that
Tent City was legally established as part of the church related mission of St. Erendan Parish and is
not a “campground™ as defined in the Bothell Municipal Code. Furthenmore, if Tent City and its
facilities are removed from the subject property. there is no where else to go. See. Declarations of

Tent Cirv 4 Residents Bailes, DeWolf, Blumberg and O Shea. Attachment C. These issues must first

be addressed through the administrative review process of the City prior to coming before this court. i
The City has a process intended to provide procedural due process protections for the defendants. |
The appeal of the defendants will be heard and decided by the Hearing Examiner following an
evidentiary nearing. The appeal may be granted or a remedy fashioned that is not appcaled to this
court, The administrative remedies should first be exhausted prior te involvemens by this court, as
involvement by this court may not be necessary.

[t should also be notec that the City of Bothell could have issued an emergency order under
its own ordinances, if it is concerned about a threat to public health, safety or weifare. BMC Section

11.20.008 authorizes the Director of Community Deveclopment to issuve an arder directing that a use

or activity be discontinued immediately. Rather, the City chose & corrective action that allows *“30

days" to cease activity at the site. See, Novice of Fiolation, Artached ro Defendamnt 51, Brendan's

Response, page 2. The fact that the City chose to allow z period of time for compliance with its

TED HUNTER
8 ¥ ATTORNEY AT LAW
168 VESLER WAY, SUITE a7
SEATTLE W4 R4
[206) a2A-0T00, FAN (288) h2A=0414 i




Be/94/2889 11:45 2865288514 DRISCOLL-HUNTER PaGE 18

Ja [P 3

W ~l & Ln

corrective action certainly undercuts its claim before this coun that an injuncrion is necessary (o
remove Tent City from St. Brendan's property. Marion for Preliminary Injuncrion. page 2.
B. The Defendants Have Filed a Permit Application. Which Should Firsi be Decided by the

City withour Delay.

The defendants have filed an Application for a Conditional Use Permit. The City has a
process to review that permit, detailed in Chapter 11.06 of the Bothell Municipal Code (Attachment
A). The process of review includes making a determination of the facts related to the application,
based on input from the Applicant and from citizens. This review includes onc public hearing and
can proceed as quickly or as slowly as the City desires. It is possible, however, to review the permit
request and act on it within a few weeks. The Court may becomc involved in a review of the
decision on that perinit, as authorized hy the Land Use Petition Act (RCW 36.70C). However, it is
likely the Court will nor be involved in o review of the decision. if the permit is approved as |
anticipated by the Defendants.

It is unlikely that a permit can be denied by the City, based upon the facts related to the
criteria for approval of a conditional usc permit. A request for a permit must issue as a2 matter of
right upon a showing of compliance with the ordinance. Stare ex rel. Ogden v. Bellewie, 43 W2d
492 (1954). The administrative act of the City of Bothell is to review a permit request for
compliance or non-compliznce. The decision must be based upon facts and not generalized fears of
residents in the neighbarhood. Maranatha Mining v. Plerce County, 59 Wash. App. 793, 301
(1990). If there is no factual basis for the decision, the decision s per se an arbitrary and capricious

decision thet must be reversed. Lutheran Day Care v. Snohomish Counrv. 118 W2d. 91, 97 (1992).

TED HUNTER
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Thus. the City must investigate an 2pplication to determine the facts related to the criteria for review
of it and mey deny it only if there are facts to support denial. The process for making this
detcrmination is defined in the Bothell Municipal Code and includes 2 staff analysis, open public
hearing and decision by the Hearing Examiner. This process provides procedura] due process
protection for the Applicant and the citizens alike.

The approach required for making land use decisions is made clear by the court in many
cases. For cxample, the ¢ourt found in Sutheriand Family Treatment v. City of Pasce, 127 W2d 782
(1994) that the City emred when it based its decision .af derial on “inaccurate stereotypes and popular
prejudices.” In that case, there was no evidence that a group home for troubled teens would have
any effect on the safetv of children and elderlv in the vicinity, yet the City denied the request based 1
on those fears. Similarly, the City of Bothell 1may not deny a permit based on fears that the people in
Tent City will somehow cause injury ta property in the neighborhcod without any facts to support

that decision. [t conditions of approval are warranted, based on the facts, those conditions can be

applied at the conclusion of the permit review proccss. The permit review process should be allowed

to move forward. unencumbered by “conditions of approval” placed on the use within the context of

a court injunction, as requested by the City. |
The evidence shows that Tent City has offered innumerable benefits to these temporarily ‘
i

displaced members of the public. Tent City is a safe haven from drug dealers and predators, The
community of Tent City provides safety in numbers. as well as shelter, food and help. Tent City is F

transitional housing that helps residents get back on their feet in a sober and clean environment. See,

Declarations of Tent Cifv 4 Residents Bailes, DeWolf, Blumberg and O 'Shea, Attachment C.
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