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Preface

In order to meet the needs of officials in Optional Municipal Code cities and assist them in the
performance of their responsibilities, this Code City Handbook has been prepared, updating
Report No. 37, published in March 1997. This report has been prepared to provide essential
information for code city officials and to indicate their powers and duties and alternatives that
are available under the applicable forms of municipal government.

While every attempt has been made to make this publication comprehensive and
understandable, we recognize that additional detail or clarification will be required
periodically. Requests for information or comments on this publication are accordingly
invited.

Information on other specific municipal topics that are relevant to code cities, is available in
the following publications: Local Ordinances (Report No. 50); The New Bidding Book for
Washington Cities and Towns (Report No. 52); Knowing the Territory: Basic Legal Guidelines for
City, County and Special District Officials (Report No. 47); The Appearance of Fairness Doctrine
in Washington State (Report No. 32); and Public Records Act for Washington Cities and Counties
(Report No. 61). Copies of these and other publications are available from the Municipal
Research and Services Center.

We are grateful to Paul Sullivan, Legal Consultant, who has prepared this revision of the
Handbook. Appreciation is also given to Holly Stewart, Desktop Publishing Specialist, for her
work in designing the format and preparing the document for publication. Special thanks
goes especially to Bob Meinig, Legal Consultant, who offered both substantive additions for
the update and editorial review.

Richard Yukubousky
Executive Director
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ChapterI
Introduction

I. Municipal Corporations in Washington

The Washington State Constitution, adopted at the time of Washington's entry into the Union
in 1889, directed the state legislature to provide by general law for the incorporation,
organization and classification of cities and towns in Washington on the basis of population.
The constitution also authorized the reincorporation of cities and towns previously organized
or incorporated and provided that cities and towns having a population of 20,000 or more
inhabitants could frame a charter for their own government.'

In 1890, the legislature enacted the required legislation, establishing four classes of municipal
corporations: first, second, and third class cities, and fourth class municipalities (fowns).? In
the same year, the legislature also made statutory provision for municipal incorporation,
reincorporation, advancement of classification and annexation, and enacted statutes covering
the organization, powers and duties of municipal government.?

Municipal corporations existing at the time of the adoption of the constitution were given the
option of continuing to operate under their territorial charters or of reincorporating under the
general laws provided by the legislation of 1890.

The classification scheme provided by the 1890 legislation granted “home rule” powers only
to first class cities. A city could become a first class city only when it had at least 20,000
inhabitants and adopted a charter.* The courts have held that first class cities have broad
legislative powers in the performance of some municipal functions.? Such broad construction
of municipal powers is known as the “Cooley Rule” of local federalism. Under the Cooley

'Wash. Const., Art. XI, Sec. 10. This constitutional provision was amended by Amendment 40 in 1964 to
permit any city containing 10,000 or more inhabitants to frame a charter, subject to the general laws.

2Ch. VII, Laws 1889-1890, pp. 131-132 (Chs. 35.22, 35.23, 35.24 and 35.27 RCW).
3Ch. VII, Secs. 11-12, Laws 1889-1890, p. 140.

“RCW 35.01.010 and the general provisions for adoption of a charter by a first class city, RCW 35.22.010-
.190.

5In Winkenwerder v. City of Yakima, 52 Wn.2d 617, 328 P.2d 873 (1958), the Washington State Supreme
Court considered the power of the City of Yakima to enact a certain ordinance. Instead of looking for a specific
constitutional or statutory authorization for the city's exercise of power, the court considered whether the power to
pass such an ordinance was denied by the state constitution, an act of the legislature or the city's charter. Finding
no such limitation, the ordinance was sustained.
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Rule, a municipality has the same power to legislate with respect to local matters within its
corporate limits as does the state itself, except where that power is retained by the state or is
expressly prohibited by the state constitution or by general law.® In addition, both statutory
and case law have held that statutes relating to first class cities are to be liberally interpreted.’

In contrast with first class cities, the courts have viewed other classes of municipalities as
having much more limited powers.? Since municipalities are creatures of the state, they have
only the powers specifically provided by the state legislature, except for the police powers
derived directly from the state constitution (Art. XI, Sec. 11) and the constitutionally granted
authority of charter cities (Art. XI, Sec. 10).° The traditional view of municipal authority,
reflected in numerous state supreme court decisions, is often referred to as the “Dillon Rule,”
named after a leading authority on municipal law and prominent judge writing in the mid to
late 1800s."® Under the Dillon Rule municipalities have only those powers expressly
enumerated by statute and those which are necessarily implied from the powers expressly

5The Cooley Rule takes its name from Judge Thomas M. Cooley, a Michigan State Supreme Court Justice
and Professor of Law at the University of Michigan in the mid-to late-1800's. A general discussion of the law relating
to the powers of home rule municipalities can be found in McQuillin, Municipal Corporations, §10.25, and 10.13-
10.16 (2008). The classic expression of the broad home rule powers available to first class cities is found in
Winkenwerderv. City of Yakima, 52 Wn.2d 617, 622, 328 P.2d 873 (1958); See also, Nelson v. City of Seattle, 64 Wn.2d
862, 395 P.2d 82 (1964), and City of Seattle v. Rogers, 6 Wn.2d 31, 106 P.2d 598 (1940). While the powers of a first
class city are broad, they are not unlimited. First class cities are not exempt from legislative control. The court in
Massie v. Brown, 84 Wn.2d 490, 492, 527 P.2d 476 (1979), states as follows:

[W]hen the interest of the state is paramount to or joint with that of a municipal corporation, the
municipal corporation has no power to act absent a delegation from the legislature.

See also, Trautman, “Legislative Control of Municipal Corporations in Washington,” 38 Wash. L. Rev. 743, 772
(1963). This limitation on first class cities would apply to the “broad powers” of code cities as well. See Chemical
Bank v. Washington Public Power Supply System, 99 Wn.2d 772, 792-794, 666 P.2d 329 (1983).

In addition, see Tacoma v. Taxpayers of Tacoma, 108 Wn.2d 679, 692 P.2d (1987), wherein the Washington State
Supreme Court recently cited a narrower rule, the “Dillon Rule” as having some possible application to the exercise
of “governmental” powers by a first class city. Accordingly, “"home rule” in Washington State appears to be a
modified form.

"RCW 35.22.900. See, e.g.. Ayers v. Tacoma, 6 Wn.2d 545, 108 P.2d 348 (1940). and State ex rel. Ennis v.
Superior Court, 153 Wash. 139, 279 Pac. 601 (1929).

8For a general discussion of the powers of municipalities, see Trautman, “Legislative Control of Municipal
Corporations in Washington,” 38 Wash. L. Rev. 743, 772-775 (1963).

9The legislature has described in considerable detail the powers of each class of municipality: Ch. 35.23
RCW, relating to second class cities; and Ch. 35.27 RCW, relating to towns. Regardless of classification, cities
organized under the statutory commission form of government have all the powers of cities of the second class to
the extent to which they are appropriate and not in conilict with provisions specifically applicable to cities organized
under the commission form. See RCW 35.17.030.

“The Dillon Rule takes its name from John F. Dillon, a jurist and leading authority on municipal law who
originally formulated the view. A general discussion of this traditional “strict construction rule” of municipal powers
can be found in McQuillin, Municipal Corporations, §10.18a (2008). The Washington State Supreme Court applies
these traditional rules of delegated power to second class cities and towns and what formerly were third class cities.
See, e.qg., Town of Othellov. Harder, 46 Wn.2d 747, 752, 284 P.2d 1099 (1955); Lauterbach v. Centralia, 49 Wn.2d 550,
554-5585, 304 P.2d 656 (1956); and State ex rel. Winsor v. Mayor and Common Council of Ballard, 10 Wash. 4, 7, 38
Pac. 761 (1894); see also, Nelson v. City of Seattle, 64 Wn.2d 862, 395 P.2d 82 (1964).
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granted. A further restriction on municipal powers is the doctrine that statutory grants of
powers are to be strictly construed, with any ambiguity or doubt arising out of the terms used
in a grant of power to be resolved against the municipality."*

As the state has urbanized, there has been a trend toward greater local self-government and
a growing sentiment that municipal government needs greater powers to fulfill its new role
and to tailor its governmental structure to meet local needs. While attempts were made,
proposals for a constitutional amendment providing for municipal home rule for second, third,
and fourth class municipalities consistently failed to obtain the support of two-thirds of the
legislature necessary for submission of a constitutional amendment to the voters.

Eventually, the press for home rule led to passage of a constitutional amendment in 1964
which lowered the population requirement for adoption of a city charter from 20,000 to 10,000
inhabitants. Amendment 40, Wash. Const., Art. XI, Sec. 10. Sentiment was still strong,
however, for either a constitutional amendment or statute permitting municipalities of any
population, including cities of less than 10,000 inhabitants, to exercise more flexible home rule
powers. Finally, in 1994, the legislature revised the classification scheme for municipal
corporations and lowered the population requirement for first class cities to a population of
10,000 or more at the time of organization or reorganization. RCW 35.01.010. The legislature
also redefined second class cities, eliminated third class cities, and changed the title of fourth
class municipalities to towns. RCW 35.01.040.

II. The Optional Municipal Code

In 1965 an etfort was begun to provide for a statutory form of municipal home rule after
repeated efforts to achieve a constitutional home rule proved unsuccessful. The 1965
legislature established a temporary committee, known as the “Municipal Code Committee,”
charged with the duty to “prepare and submit to the fortieth legislature, in bill form, a code of
laws for the government of cities and towns which shall include a form of statutory home
rule.”'?

The Municipal Code Committee decided that it would not attempt to revise or amend the
existing law pertaining to the various classes of municipalities (codified in Title 35 RCW), but
rather would provide an alternative scheme of classification and government of Washington
cities, embodying statutory home rule and establishing only two new classes of cities: charter
code cities and noncharter code cities.

The new municipal code was presented to the legislature by the Municipal Code Committee
during the 1967 legislative session. The code was enacted at the 1967 extraordinary session
of the state legislature (Ch. 119, Laws of 1967, Ex. Sess.) and became effective on July 1, 1969.

'See, e.q., State ex rel. Hill v. Bridges, 87 Wash. 260, 151 Pac. 490 (1915); State ex rel. Hill v. Port of Seattle,
104 Wash. 634, 177 Pac. 671, 180 Pac. 137 (1919); Griggs v. Port of Tacoma, 150 Wash. 402, 273 Pac. 521 (1928);
Paqcific First Fed. Sav. & Loan Ass'n. v. Pierce County, 27 Wn.2d 347, 178 P.2d 351 (1947); Town of Othello v. Harder,
46 Wn.2d 747, 284 P.2d 1099 (1955); and Lauterbach v. Centralia, 49 Wn.2d 550, 304 P.2d 656 (1956). See also,
McQuillin, Municipal Corporations, §10.19 (2008).

2Ch. 115, Laws of 1965, Ex. Sess. “Statutory” home rule because “constitutional” home rule powers under
Article XI, Section 10 (Amendment 40) of the Washington State Constitution are available only to cities with a
population of 10,000 or more. See Winkenwerder v. Yakima, 52 Wn.2d 617, 328 P.2d 873 (1958).
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Cities and towns were given the option of electing to come under the provisions of this
municipal code (codified in Title 35A RCW) or continuing to be governed by the existing
statutory structure.

III. Purpose of the Optional Municipal Code

The Optional Municipal Code was devised as a straightforward alternative to the existing
statutory system of municipal government in Washington. The basic objective of the Code
was to increase the ability of cities to cope with complex urban problems by providing broad
statutory home rule authority in matters of local concern to all municipalities, regardless of
population.

Under the code, cities may take any action on matters of local concern so long as that action
is neither prohibited by the state constitution nor in conflict with the state general law.
Because this “broad powers” philosophy was a marked departure from prior law (except for
first class cities), the legislature repeated it three times.'* The powers granted to code cities
include all the powers granted to any class of city in any existing or future legislative
enactment unless the legislature specifically makes a statute inapplicable to code cities.™

IV. Advantages of the Optional Municipal Code

The major “home rule” provisions of the Code are contained in RCW 35A.01.010, 35A.11.020,
35A.11.050 and 35A.21.160. In general, these provisions provide code cities with: (1) broad
powers of local self-government, (2) a judicial rule of liberal construction of code city powers,
(3) freedom from the limiting doctrine of ejusdem generis, and (4) a grant of “omnibus
authority.”

A. Broad Powers of Local Self-Government Granted

The chief advantage of the code lies in its local home rule premise which reverses the
traditional view of the powers of municipal government in Washington. The Optional
Municipal Code provides for broad statutory home rule authority in all matters of local
concern, regardless of the size of the municipality, whereas other municipalities (other
than first class cities) have only those powers expressly granted to them by the state
legislature.'

The Washington State Supreme Court has recognized the ramifications of such a grant of
home rule power and upheld the authority of code cities to take unusual steps to respond
tolocal needs. For example, in the early 1970's plans were made requiring most of the City
of North Bonneville to be relocated to permit construction of a power house on the
Columbia River by the United States Army Corps of Engineers. The City of North
Bonneville, a code city, entered into contracts with the Corps to purchase land to be used

"RCW 35A.01.010, 35A.11.020, and 35A.11.050.

“RCW 35A.01.050 and 35A.11.030 (defining “the general law,” for the purposes of the Optional Municipal
Code, to be any provision of state law enacted before or after the enactment of the Optional Municipal Code).

'"RCW 35A.01.010, 35A.11.020 and 35A.11.050.
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for both public and private purposes in relocating the city's residents and businesses. In
a suit challenging the authority of the city to take such action, the Washington State
Supreme Court, citing the broad powers enjoyed by code cities, found no general
prohibitions against the land transactions and held that North Bonneville had the authority
to enter into the contracts.'®

B. Grant of “Omnibus Authority”

A second general advantage to the Optional Municipal Code is its grant of “omnibus
authority” to code cities. The Optional Municipal Code provides that code cities have all
the powers which any city or any class may have consistent with the state constitution and
not specifically denied to code cities by law."”

C. BRule of Liberal Construction of Powers

A third general advantage of the Optional Municipal Code is that the Code includes a rule
of liberal construction of the powers granted to code cities."®

D. Doctrine of Ejusdem Generis Inapplicable

Finally, a fourth general advantage of the Optional Municipal Code is that it has been
drafted to avoid the application of the ejusdem generis doctrine of statutory construction.'®
The doctrine of ejusdem generis (Latin for “of the same kind") provides that when general
words follow particular and specific words in a statute, the general words must be
construed to include only things of the same kind of class as those indicated by the
particular and specific words.*® Application of the ejusdem generis doctrine can result in
narrow reading of statutory delegations of power, further limiting the powers of municipal
corporations.

In the Optional Municipal Code, however, powers are stated in the broadest general terms
to achieve a maximum of statutory home rule. The Code states that:

Any specific enumeration of municipal powers contained in this title or in any
other general law shall not be construed in any way to limit the general

10.S. v. Town of Bonneville, 94 Wn.2d 827, 621 P.2d 127 (1980). Under less urgent circumstances, the State

Supreme Court in Issaquah v. Teleprompter Corp., 93 Wn.2d 567, 575,611 P.2d 741 (1980), similarly concluded that,
absent any statute preventing a municipality from engaging in cable television activity, acquisition, ownership, and
operation of a cable television system by a municipality does not exceed the broad powers granted to code cities
by the Optional Municipal Code.

7RCW 35A.11.020 and 35A.21.160. See also AGO 1974 No. 2 in which it was concluded that code cities

may avail themselves of the first class city statute which authorizes the deferral of collection of assessments for
economically disadvantaged persons, namely RCW 35.43.250.

'®RCW 35A.01.010 and 35A.11.050.
"RCW 35A.01.010, 35A.01.050 and 35A.11.050.

2McQuillin, Municipal Corporations, §10.24 (2008).
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description of power contained in this title, and any such specifically
enumerated powers shall be construed as in addition and supplementary to the
powers conferred in general terms by this title.!

As aresult, generally the rule of ejusdem generis will not be applied by the courts to limit
the powers of code cities.

E. Local Government Administration under the Optional Municipal Code

The Optional Municipal Code provides for flexibility in the administration of municipal
government, thus permitting code cities to adjust their procedures and programs to meet
individual needs. While the Code provides cities with the ability to exercise broad
municipal powers, code city officials and agencies themselves do not automatically have
such power. The Code itseli establishes the powers and responsibilities of some officials,
such as councilmembers, the mayor, and the city manager; other city officials have only
such powers as the city council vest in them.? The result is to increase the administrative
choices available to code cities and to provide an organizational flexibility unavailable to
second class municipalities and towns.

F. Specific Statutory Advantages

In addition to the analytical differences in the scope of code city powers, there are a
number of specific advantages of the Optional Municipal Code:

1. Annexation Petitions for Election Method, Initiated by Ten Percent Petition®

Under the petition for election method of annexation in code cities, the signatures of
qualified electors equal to only ten percent of the votes cast at the last state general
election are required for a petition to annex territory. RCW 35A.14.020. In all other
classes of cities, the petition for election method requires the signatures of qualified
voters equal to twenty percent of the votes cast in the last state general election.

RCW 35.13.020.
2. Appointive Positions
Except for the city manager under the council-manager plan, the only appointive

officers required by statute in a code city are the clerk and chief law enforcement
officer. All other appointive officers are to be provided for by local charter or ordinance.

RCW 35A.12.020 and 35A.13.090.
3. Board of Park Commissioners

The restrictions placed on the establishment of a board of park commissioners in

#RCW 35A.01.010.

2RCW 35A.11.020. The powers of some officials, of course, such as councilmembers, mayors, clerks, and
city managers, are defined, at least in part, by the Optional Municipal Code itself.

“Note that code cities that plan under the Growth Management Act may only annex property that is located
within their identified urban growth area. RCW 35A.14.005.
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second class cities and towns by RCW 35.23.170 are not applicable to code cities, thus
allowing a code city to establish a board with whatever number of members it may
desire. RCW 35A.11.020, 35A.12.020, and 35A.13.080.

4, Codification of Governing Statutes

The Optional Municipal Code contains a complete compilation or reference to all
general state laws applicable to code cities. Many of the statutes relating to cities and
towns scattered through the 91 titles of the Revised Code of Washington (RCW) are
included by reference in Title 35A, making them more readily available and
discernible.

5. Compensation for First Elective Officers of a Newly-Incorporated City

The Code provides for interim compensation for the first elective officials of a newly-
incorporated code city. The compensation set out by the Code is to be paid until a
salary ordinance is passed and becomes effective. RCW 35A.12.070 and 35A.13.040.
These interim salary provisions overcome the prohibition contained in Art. XI, Sec. 8
of the state constitution that the salary of municipal officers may not be increased or
diminished after their election or during their term of office. Other classes of cities
have no similar provision for the interim compensation of their first elected officials.

6. Elective Positions

The code limits the required elective positions of the city to those of the city's
legislative body and that of mayor, if the city operates under the mayor-council plan.
RCW 35A.12.010 and 35A.13.010. Under the council-manager plan, the mayor is
chosen by and from among the city's elected councilmembers or, at the option of the
voters, the mayor's position on the council may be designated as “position one” and
thereafter the person elected to that position assumes the title of mayor.
RCW 35A.13.033. The Code eliminates the need for electing an attorney, city clerk or
treasurer, as may be required by general law in some other classes of cities.

7. Initiative and Referendum

The voters or the city council of a noncharter code city can, under RCW 35A.11.080,
provide for the exercise in their city of the powers of initiative and referendum.
Acquisition of such powers is not automatic, however, either upon the incorporation or
reclassification of a city as a noncharter code city. The process to acquire the powers
can be initiated either by council resolution or by a petition of the voters with the issue
then decided by election. For example, if the voters petition to obtain the powers of
initiative and referendum, an election must first be held to determine whether those
powers should be made available. Only if a majority of the votes cast favor the grant
of such powers are the voters in a position to later exercise the powers of initiative and
referendum on specific issues. In non-code cities the powers of initiative and
referendum are also available if the city operates under a commission form of
government; such powers are not available in second class cities and towns.

8. L.ID. Assessment Collection Deferral

Code cities may utilize RCW 35.43.250 to provide for the deferral of collection of special
assessments on property, such as L.ID. assessments, from economically
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disadvantaged persons. The authority to defer collection of assessments from
economically disadvantaged persons is not available to second class cities or towns at
this time.

9. Planning®

In code cities, city planning and zoning activities are conducted independent of the
1935 Planning Commissions Act (Ch. 35.63 RCW), and pursuant to Ch. 35A.63
RCW and Ch. 36.70A RCW (the Growth Management Act). As a result, code cities
benefit from more flexible procedural requirements and have a wider range of choices
in determining the form planning is to take within their city.

Second class cities and towns generally operate under the 1935 Planning Commissions
Act, although Ch. 36.70 also authorizes cities to participate in regional planning.?® The
Planning Commissions Act requires such cities to have a planning commission. In
contrast, a code city may establish a “planning agency” which may be a planning
department, a person, staff or body, rather than a planning commission.
RCW 35A.63.010(8). Like other cities, a code city may also provide for a hearing
examiner, thus enabling the city's planning agency to better concentrate its efforts on
planning and long-range goals. RCW 35A.63.170; see also RCW 35.63.130.

10. Procedural Matters in Planning Actions®

Some procedural requirements, such as holding public hearings on comprehensive
zoning plans before both the planning agency and the city council, have been modified
or eliminated in the Optional Municipal Code. See RCW 35A.63.070, .072, .080, .100,
and .150. The Code also provides that no procedural irreqularity or informality in the
consideration, hearing, and development of a comprehensive plan or any of its
elements will affect the validity of any zoning ordinance or amendment to a zoning
ordinance enacted by a code city after approval of the comprehensive plan.
RCW 35A.63.080. This provision removes some of the bases used to invalidate zoning
ordinances in other cities under the Planning Commissions Act, Ch. 35.63 RCW.

Procedural requirements for code cities required to plan under the Growth
Management Act are set out in Ch. 36.70A RCW.

11. Pro Tempore Appointments
The Code makes provisions for appointment of a mayor pro tempore or deputy mayor

to serve in the absence or temporary disability of the mayor. RCW 35A.12.065 and
35A.13.035. The Code also provides for the appointment of a councilmember pro

24See Chapter VIII of this publication for more complete information on planning and zoning in code cities.

5The power to zone is derived either from state statute or directly from the Constitution itself. Many cities
and towns of the state are governed by the Planning Commissions Act, Ch. 35.63 RCW. Once a city or town chooses
to zone pursuant to Ch. 35.63 RCW, it must thereafter (unless it becomes a code city) abide by the terms of the act.
See Lauterbach v. Centralia, 49 Wn.2d 550, 304 P.2d 656 (1956). Some cities, however, have opted to zone pursuant
to the police powers granted by Article XI, Section 11 of the state constitution. See, e.g., Nelson v. City of Seattle,
64 Wn.2d 862, 867-868, 395 P.2d 82 (1964). Cities and towns may participate in regional planning pursuant to
Ch. 36.70 RCW, the Planning Enabling Act.

%See Chapter VIII of this publication for a more complete discussion of planning in code cities.
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tempore to serve during the extended excused absence or disability of a
councilmember. The second class city and the town statutes make no provision for
appointment of a councilmember pro tempore.

12. Restrictions on Land Area

The restrictions on the area which may be included within the corporate limits of a
town (RCW 35.21.010) are inapplicable to code cities.

13. Size of City Council

Code cities have greater flexibility than non-code cities in determining the size of their
city council. See RCW 35A.12.010 and 35A.13.010. When an existing city or town
elects to reclassify as a noncharter code city, the size of the city council of the new code
city is determined by the Optional Municipal Code. For municipalities of less than
2,500 inhabitants, the size of the council is fixed at five. For municipalities of 2,500 or
more inhabitants, the size of the council is fixed at seven. When an existing code city's
population increases to 2,500 or more, however, the code city council has the option to
retain its five-member council or to provide for a seven-member council. The council
size does not mandatorily increase to seven members until the code city reaches a
population of 5,000 or more inhabitants. If an existing code city's population decreases
from 2,500 or more to less than 2,500, the city continues to have a seven-member
council. By contrast, the size of the council in non-code cities is dictated by statute.

See RCW 35.23.021, 35.27.070, and 35.18.020.

A city with seven councilmembers and having a population of less than 5,000 which
reclassifies under the Optional Municipal Code may reduce its number of
councilmembers from seven to five members. See RCW 35A.12.010 and 35A.13.010.

14. Division of City into Wards

The Code provides for the optional division of a code city into wards without restriction
on the number of wards into which it may be divided. RCW 35A.12.180 and
35A.13.220. While the city council of a second class city may also divide the city into
wards, there is a restriction upon the number of wards permitted. See RCW 35.23.850.
The town statutes make no provision for division of a town into wards.

Adoption of the Code in no way diminishes the powers a city possessed under its prior
classification, but the adoption instead provides the city with a variety of powers
previously enjoyed only by first class cities. At its inception the Code was forward
looking. A number of provisions of the Optional Municipal Code have subsequently
been enacted into the state general law and thereby made available to other classes
of municipalities. For example, the budget law enacted in 1969, applicable to all cities
and to;/vns with a population of under 300,000, first appeared in the Optional Municipal
Code.”

2ICh. 35.33 RCW (Ch. 95, Laws of 1969, Ex. Sess.) was modeled after the provisions of the Optional
Municipal Code, Ch. 35A.33 RCW.
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Chapter II
Adoption of the Code City Classification by
Incorporated Municipalities

I. Classification of Code Cities

The Optional Municipal Code creates two new classes of cities: “charter code cities” and
"noncharter code cities.” These are the only classifications which are applicable to
municipalities choosing to operate under the Optional Municipal Code. A municipality which
adopts either of those classifications abandons its former numerical classification and ceases
to be governed by the laws of that numbered class (Title 35 RCW). Instead, a code city will
be governed primarily by the Optional Municipal Code (Title 35A RCW).

The term “code city,” as used in the Title 33A RCW, generally refers to any “noncharter” or
“charter” code city.” “The essential difference between a noncharter code city and a charter
code city,” according to the State Attorney General, “relates to the unique ability of the charter
code city to frame its own form of government by its charter, and not to the basic nature or
source of its municipal powers.”® A charter code city can thus provide for an individualized
plan of government with a unique administrative structure, whereas a noncharter code city
must choose one of the plans of government provided and governed by statutory provisions.
(Currently, there is only one charter code city, the city of Kelso.) The general provisions of the
Optional Municipal Code, however, refer only to code cities and draw no distinction between
cities with charters and those without. The basic nature and source of power granted to code
cities by the Optional Municipal Code is the same regardless of whether a city is a noncharter
or charter code city.

II. Effect on Municipal Government upon Becoming a Code City and
Selecting a Plan of Government

A. Municipal Powers

The Optional Municipal Code is intended to provide a “general law” framework within the
meaning of Art. 11, Sec. 10 of the state constitution.* It is written as an enabling act
designed to provide for statutory “home rule.”

RCW 35A.01.035.
KGO 1972 No. 24, p. 5 and AGO 1970 No. 8.

“RCW 35A.21.020.
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The legislative bodies of all code cities, with or without a charter and regardless of
population, are given all powers of local seli-government consistent with the state
constitution and not specifically denied to code cities by law.*! Code cities have any and
all powers granted to any class of city or to all cities.*

Upon reclassification as a code city, an existing city abandons its classification as a
numbered class of city along with the restrictions, limitations, duties, and obligations
imposed by the statutes on that numbered class. However, any code city that retains its
old plan of government is subject to the laws applicable to that old plan of government
until the city changes its plan to the provisions of either Ch. 35A.12 or Ch. 35A.13 RCW.*

B. Plan of Government
1. Plans of Government Available to Noncharter Code Cities

Two plans of government are provided under the Optional Municipal Code: the mayor-
council plan (Ch. 35A.12 RCW) and the council-manager plan (Ch. 35A.13 RCW). In
substance, the chapter governing the council-manager plan differs very little from
Ch. 35.18 RCW, the Council-Manager Enabling Act. The code city mayor-council plan
provides for strong leadership by an elected mayor, whose executive and
administrative powers and duties are very similar to those of a city manager.
Alternatively, a city may choose under a “grandfather clause” to become a noncharter
code city and retain the form of government it possessed under Title 353 RCW.*

2. Effect of Reclassification on Incumbent Elected Officials

A municipality which “reclassifies” under the Optional Municipal Code is one which,
upon becoming a code city, adopts the same general plan of government under which
it operated prior to becoming a code city.®* City officers are retained without the need
for an election.

A municipality which “reorganizes” under the Code is one which changes the plan of
government under which it operates to a different general plan. A reorganization
occurs, for example, if a council-manager city adopts the mayor-council plan of
government upon becoming a code city. A municipality does not “reorganize,”
however, simply because it changes the number of elective offices or the terms of
offices, or because an office becomes appointive rather than elective.®* If the city
reorganizes, an election of new officers is required.”

¥RCW 35A.21.020.

¥RCW 35A.21.160.

*RCW 35A.06.020.

*RCW 35A.02.130 and 35A.02.030.
*RCW 35A.01.070(3) and 35A.02.055.
*¥RCW 35A.02.010.

¥See RCW 35A.01.070(8) and 35A.02.050.
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The only elected officials whose terms of office might be affected by adoption of the
noncharter code city classification are those of an elected clerk, treasurer, or attorney
in a second class mayor-council city or an elected treasurer in a mayor-council town.
The Optional Municipal Code has no provision comparable to the second class city
statute, RCW 35.23.021, which provides that if a treasurer's position is changed from
an elective to an appointive office, the elected incumbent is to serve for the remainder
of his or her unexpired term. Consequently, although the question has never been
tested in the courts, it appears that upon reclassification as a noncharter code city, an
elected treasurer, clerk, or attorney position becomes an appointive position and the
elective office ceases.*®

3. Note on Retaining the Title 35 RCW Version of the Mayor-Council or Council-
Manager Plan of Government

The two plans of government authorized by the Optional Municipal Code are complete
and separate plans of government.* Although a municipality has the option of
becoming a noncharter code city while retaining its present plan of government under
Title 35 RCW, some of the benefits of the Optional Municipal Code are found
exclusively in those chapters establishing its two authorized plans. Those benefits,
tied in with the Code-authorized plans of government, would not be available to
municipalities using the grandfather clause to retain their existing Title 35 RCW plan
of government.*°

Retention of the former plan of government can also cause confusion as to what powers
the city possesses. Reference in those instances must be made to both the Optional
Municipal Code and to the governmental structure provided by Title 35 RCW to
ascertain the extent of the city's powers. To avoid confusion, it is suggested that,
unless a municipality desires to retain its commission plan of government, the
grandfather clause provisions (RCW 35A.02.030 and 35A.02.130) be avoided.

If the Title 35 RCW form of government is retained upon reclassification, there is no
change in governmental structure and no new election of officers.*

BThere appears to be no constitutional problem with such a reduction in the length of the term of office of
an elected official. See Bogue v. Seattle, 19 Wash. 396, 53 Pac. 548 (1898).

*RCW 35A.06.010 and 35A.06.020.

“°RCW 35A.12.190 and 35A.13.230 provide that the council of any code city organized under a Code-
authorized plan of government shall have the powers and authority granted to the legislative bodies of cities
governed by the Optional Municipal Code. In addition, provisions such as RCW 35A.12.065 and 35A.13.020 which
authorize pro tempore appointments are found in the chapters establishing the mayor-council and council-manager
plans of government (Chs. 35A.12 and 35A.13 RCW) and are not available to municipalities electing to retain the
Title 35 RCW version of their plan of government.

“ISome of the impetus behind retaining the old Title 35 RCW version of the mayor-council or council-
manager plan of government was a desire on the part of a city or town to avoid a new election of officers. Prior to
the 1979 amendments (Ch. 18, Laws of 1979, 1st Ex. Sess.), when adoption of the noncharter code city classification
and Code-authorized plan of government resulted in an increase or decrease in the number of councilmembers, a
new election of officers pursuant to RCW 35A.02.050 was required because that was considered a “reorganization”
for which a new election of officers was required. The 1979 amendments make it clear that a “reorganization” is
a change in the general plan of government (e.g., from the mayor-council plan to the council-manager plan) and
not a change in administrative structure resulting from minor differences in the number of council positions or the
terms of their offices. See RCW 35A.02.010.
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4. Plan of Government in Charter Code Cities

A city which has a charter may adopt the Optional Municipal Code and continue to be
governed under that charter, except where a charter provision conflicts with the Code.*?
Even a conflicting charter provision may continue in effect, if the city council votes to
retain it.**

Any city having a population of 10,000 may become a charter code city by adopting a
charter in the manner prescribed by the Optional Municipal Code.** The charter may
provide for any constitutional plan of government, including the two plans set forth in
the Code, either with or without variations.** A noncharter code city can adopt a charter
to devise its own plan of government pursuant to Ch. 35A.08 RCW. None of the
restrictions in Ch. 35A.06 RCW, relating to changes in plan of government, apply when
a noncharter code city adopts a charter to form its own plan of government.*® The
procedures to amend a charter are set out by Ch. 35A.09 RCW.

C. Organization of Code City Government

The legislative body of each code city is given the power to organize and regulate its
internal affairs within the provisions of the Optional Municipal Code and its charter, if
any.”” As a body of general law, the Code prescribes only a minimum of governmental
structure.

In the two Code-authorized plans of government, the mayor and the councilmembers are
the only elected officials, although the mayor in a council-manager city can be either
elected or appointed from among the councilmembers.*® The number of council positions
is determined by the city's population.** The positions of city clerk and chief law
enforcement officer are the only two required appointive positions. Some provision must
also be made for legal counsel, however, either by the appointment of a full-time or part-
time city attorney, or by contracting for such professional services. All other offices are left
to the discretion of the city council.

“RCW 35A.10.010.
“RCW 35A.21.020.
““RCW 35A.08.010. The provisions for adopting a charter are found in Ch. 35A.08 RCW.

“SRCW 35A.08.050. Note, however, that RCW 35A.12.010 and 35A.13.010 provide limitations on the size

of the council which may be chosen when a city is incorporating one of the Code-authorized plans of government
into its charter.

4RCW 35A.06.030.
4TRCW 35A.11.020.

“8RCW 35A.12.010 and 35A.13.010. The mayor in a council-manager noncharter code city is usually

appointed by the council from among its members pursuant to RCW 35A.13.030. The city council may provide for
the popular election of the mayor, however, by following the procedure set forth in RCW 35A.13.033.

“SRCW 35A.12.010; 35A.13.010.
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Creation of departments, offices, and positions and the compensation of appointive
officers are to be provided by ordinance.* Upon classification as a code city, all existing
municipal departments, offices, and positions continue unchanged until the city council
amends or repeals the ordinances governing them.*

D. Existing Ordinances

All ordinances, resolutions, rules, regulations, or orders lawfully in force at the time a
municipality becomes a code city, not in conflict with the Optional Municipal Code,
continue in force until amended or repealed by the council of the new code city.*
Although there is nothing in the Code requiring that a city exercise all available powers,
a review of existing city ordinances would be beneficial to ensure that they do not unduly
limit the powers of the city as a code city.

III. Procedure for Adopting the Noncharter Code City Classification -
Ch. 35A.02 RCW

A. Reclassification and Reorganization in General

This section describes the process of reclassification. Not all of the steps discussed,
however, apply to each municipality electing to reclassify. For instance, seldom are
referendum elections required on the question of whether or not to reclassity.

1. Methods of Reclassification as a Noncharter Code City

There are four methods in Ch. 35A.02 RCW by which an incorporated municipality may
become a noncharter code city. Two are “election methods": the petition-for-election
and the resolution-for-election methods. The other two methods provide for “direct”
action, either by a direct petition or a direct resolution. These latter two methods are
"direct” because the only possible election would be a referendum, pursuant to a
separate petition. Accordingly, the expense of an election can be avoided under the
direct methods if there is no significant opposition to the reclassification. Otherwise,
under all four methods, the final decision can or does rest with the voters.

Of the municipalities which have reclassified and become noncharter code cities, the
majority have used the direct resolution method. The petition-for-election method has
been used several times and the resolution-for-election method at least once.

2. Reorganization of Plan of Government upon Reclassification

“Reorganization” is a complete change in the general plan of government, such as a
change from the commission plan to the mayor-council plan. A city or town may
reorganize its plan of government in connection with any of the four methods of
reclassification.

¥RCW 35A.12.020; 35A.13.090.
S'/RCW 35A.90.010.

*RCW 35A.90.010.
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Reorganization can be approved along with the initial reclassification without an
election. Unless there is a petition for a referendum election, both the reclassification
and the reorganization may be authorized by ordinance. A subsequent reorganization
pursuant to Ch. 35A.06 RCW, however, always requires an election and approval by the
voters.®® A new election of officers is always required whenever a municipality
reclassifies and reorganizes its form of government.*

Overwhelmingly, cities electing to reclassify as code cities have favored their existing
plan of government; and the vast majority have accordingly specified the governmental
plan provided by the Optional Municipal Code that conforms to their own pre-existing
plan.

Qutline of Reclassification Procedures
1. Direct Resolution Method (RCW 35A.02.030)

The direct resolution method, outlined below, has been by far the most used method
of adopting the noncharter code city classification.

a. Decision to Reclassify as a Noncharter Code City (RCW 35A.02.030)

The reclassification process begins when the majority of the legislative body of an
incorporated city or town determines that it would serve the best interests and
general welfare of the municipality to change its classification to that of noncharter
code city.® Inreaching that determination, the effects of reclassification should be
thoroughly understood, including the effect that the change would have on
municipal powers, plan of government, administrative organization, and existing
ordinances.

b. Resolution of Intent to Adopt Noncharter Code City Classification
(RCW 35A.02.030)

If the legislative body decides to proceed, its decision to adopt the noncharter code
city classification should be expressed in a resolution of intent, preceded by a
finding that the reclassification will serve the best interests and general welfare of
the municipality. If the legislative body also decides to reorganize, the resolution
must also contain a declaration of intent to reorganize under one of the plans of
government authorized by the Optional Municipal Code.

®RCW 35A.02.050.

54See RCW 35A.02.050 for initial reorganization and reclassification. If the code city later reorganizes, its

officers remain in office. RCW 35A.06.060. The election process is governed by RCW 35A.02.050.

SSRCW 35A.02.140 places restrictions on the submission and filing of additional reclassification proposals

during the pendency of any classification proceedings. First-in-time controls the order of disposition of the
proposals. See AGO 1970 No. 5. While reclassification or reorganization proceedings are pending, no resolution
can be passed for the purpose of initiating other such proceedings or for submitting them to the voters nor may a
petition for reclassification or reorganization be accepted for filing (except that a timely and suificient petition
seeking to place a proposal for an alternative plan of government authorized by the Optional Municipal Code on
the ballot may be filed and acted upon). RCW 35A.02.090 and 35A.02.140. A petition to become a charter code city
may be filed as soon as reclassification proceedings are concluded. See RCW 35A.06.030.
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Usually, though, the city or town simply elects to be governed by the Optional
Municipal Code version of its pre-existing plan. That effect appears to be automatic
unless the city affirmatively specifies either a different plan or to retain its own Title
35 plan. However, we suggest that the resolution of intent specifically provide that
the pre-existing plan will be retained, if that is the intent.

c. Publication of Resolution within Ten Days (RCW 35A.02.030)

The resolution of intent must be published at least once in a newspaper of general
circulation within the city or town not later than ten days after its passage.

d. 90-Day Referendum Period (RCW 35A.02.030)

A 90-day referendum period follows the publication of the resolution of intent.
During that time, a referendum petition may be circulated to and signed by
qualified electors. Once signed, the petition is filed with the city or town clerk in
order to refer the resolution of intent to the voters for approval or disapproval at a
subsequent election. The referendum period ends upon the expiration of the 90th
day from, but excluding the date of, the first publication of the resolution.

e. Ordinance Adopting Classification of Noncharter Code City (RCW 35A.02.030)

If no timely and sufficient referendum petition is filed before the expiration of the
90-day referendum period, the legislative body, at its next reqular meeting, passes
an ordinance adopting the classification of noncharter code city, effecting the
earlier resolution of intent.

Although the issue has not been tested in the courts, it appears that once a
resolution of intent has been adopted, unless it is referred to the voters, an
ordinance effecting the intent must be enacted. It does not appear that the
legislative body may either disregard the resolution of intent or enact an ordinance
embodying something different. The legislative body may subsequently decide to
abandon the noncharter code city classification or to reorganize the plan of
government, but to do so would require that it follow the procedure set forth in
Ch. 35A.06 RCW for abandoning the code classification or reorganizing the city's
plan of government.

If the resolution includes a declaration of intent to reorganize, the ordinance passed
by the legislative body must also provide for that reorganization as well as for an
election of new officers pursuant to RCW 35A.02.050. Any change in the number
of council positions resulting from reclassification is governed by RCW 35A.02.055.

f. Transmittal of Certified Copy of Ordinance(s) to Secretary of State's Office
(RCW 35A.02.040)

A certified copy of the ordinance adopting the classification of noncharter code city
is to be forwarded to the office of the Secretary of State by the city or town clerk.

If the government also reorganizes, a certified copy of the ordinance providing for
reorganization must also be filed with the Secretary of State's office.
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g. Effective Date of Reclassification as a Noncharter Code City (RCW 35A.02.040)

If no reorganization is sought, the city or town becomes classified as a noncharter
code city upon the filing with the Secretary of State of the certified copy of the
ordinance adopting the classification.

If reorganization is sought, neither the reclassification nor the reorganization is
effective until the election, qualification, and assumption of office of at least a
quorum of the new officers under the new plan of government. Until the
reclassification becomes etfective, the city or town continues to be governed by the
statutes of its former numerical class. All incumbent officers continue in their
positions until the new officers have assumed office.

h. Referendum Petition Filed (RCW 35A.02.025 or 35A.02.035)

Any referendum petition which has been circulated and signed is to be filed with
the city or town clerk. To be sufficient, it must be signed by qualified electors in
number equal to not less than ten percent of the votes cast in the last general
municipal election.

i. Determining the Sufficiency of the Referendum Petition (RCW 35A.29.170)

Referendum petitions must be filed with the city or town clerk, who transmits the
petition to the county auditor, who determines the sufficiency of the referendum
petition under the rules set out in RCW 35A.01.040. Until the petition's sufficiency
is determined, the resolution sought to be referred to the voters is suspended from
taking effect. The suspension terminates either upon a final determination of
insufficiency or untimeliness or when the resolution is referred to and approved by
the voters at a referendum election.*®

If the referendum petition is found to be insufficient or untimely, the resolution of
the legislative body continues in effect. If no other timely or sufficient referendum
petition is filed during the 90-day referendum period, the process of adopting the
classification of noncharter code city continues (see paragraph III.B.1.e., above).

j.  Valid Referendum Petition: Resolution Referred to Voters (RCW 35A.02.025 or
35A.02.035)

If the referendum petition is found to be timely and sufficient, the resolution stating
the intent to reclassify must be referred to the voters for approval or rejection at the
next general municipal election, if one is to be held within 180 days from the date
of filing of the referendum petition, or at a special election to be called for that
purpose in accordance with RCW 29A.04.330.

k. Referendum Election
In the referendum election, the question of whether to adopt the classification of

noncharter code city with or without reorganization is decided by the voters. In
such elections the following provisions apply:

®RCW 35A.02.140 and RCW 35A.29.170.
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(1) Ballot Titles (RCW 35A.02.060)
Ballot titles are to be prepared by the city attorney.
(2) Alternative Plans of Government (RCW 35A4.02.090)

Proposals for any alternative plan of government authorized by the Code can be
placed on the ballot by a timely petition. If the ballot lists alternative plans of
government, it must clearly state that voters may vote for only one plan.

l. Resolution by Legislative Body of Intent Expressed in Referendum Election

(RCW 35A.02.070)

The city or town council must pass a resolution declaring that the inhabitants have
decided to adopt the reclassification of noncharter code city (and reorganization,
if that is the case) and then direct the clerk to forward a certified copy of the
resolution to the Secretary of State.

m. Effective Date of Reclassification and Reorganization after a Favorable Vote in
a Referendum Election

RCW 35A.02.040 controls the effective date of reclassification under either the
direct petition or resolution methods. If there is no reorganization, the city or town
becomes a noncharter code city upon the filing of a certified copy of the ordinance
adopting the classification with the office of the Secretary of State.

If the ordinance provides for reorganization, the reclassification and reorganization
is not effective until the election, qualification and assumption of office under
RCW 35A.02.050 of at least a quorum of all new officers under the plan of
government adopted.”

2. Direct Petition Method (RCW 35A.02.020)

The direct petition method, discussed below, has never been used as a method for
adopting the noncharter code city classification, probably due to the difficulty of having
to obtain signatures equal to one-half the number of votes cast at the last general
municipal election.

a. Petition Initiated (RCW 35A.02.020)

An initiating petition conforming to the form and content requirements of
RCW 35A.01.040 is to be circulated among the registered voters of an incorporated
city or town. The petition must state that the petitioners seek the adoption by the
city or town of the classification of noncharter code city, either under the city's or
town's existing plan of government or under a different plan authorized for
noncharter code cities. Registered voters representing not less than 50 percent of
the votes cast at the last general municipal election must sign the petition.

S’RCW 35A.02.040.
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b. Petition Filed (RCW 35A.02.020)
The initiating petition must be filed with the county auditor.

c. Certificate of Sufficiency of Petition Filed by the County Auditor with the
Legislative Body (RCW 35A.02.020)

If the county auditor determines that the petition is insufficient, the process ends.
If, however, the petition is sufficient, the auditor files a certificate of sufficiency with
the legislative body.

d. Resolution by Legislative Body of Intent Expressed in Petition (RCW 35A.02.020)

The legislative body of the city or town must pass a resolution declaring that the
inhabitants of the city or town have decided to adopt the classification of noncharter
code city and to be governed by the provisions of Title 35A RCW. If the petition
includes a proposal to reorganize the city or town plan of government, then the
resolution must also declare that the inhabitants of the city or town have decided
to reorganize under the plan of government specified in the petition.

e. Publication of Resolution within Ten Days (RCW 35A.02.020)

The legislative body must have the resolution published at least once in a
newspaper of general circulation within the city or town not later than ten days after
its passage.

f. 90-Day Referendum Period (RCW 35A.02.020)

The direct petition method of reclassification, like the resolution method, is subject
to a 90-day referendum period. The referendum period similarly ends upon the
expiration of the 90th day from, but excluding the date of, the first publication of the
intent resolution. If a timely and sufficient referendum petition is filed, a
referendum election is required. If no referendum petition is filed, the process of
adopting the noncharter code city classification continues.

g. Ordinance Adopting Classification of Noncharter Code City (RCW 35A.02.020)

At the next regular session following the expiration of the 90-day referendum
period, the legislative body carries out the decision of the petitioners, as expressed
in the initiating petition, by passing an ordinance adopting the classification of
noncharter code city.

If the petition also sought reorganization, the legislative body must also provide for
such reorganization by ordinance and for an election of all new officers pursuant
toRCW 35A.02.050. If noreorganization is sought, RCW 35A.02.050 does not apply.
Any change required in the number of council positions is governed by

RCW 35A.02.058.

h. A Certified Copy of Ordinance(s) is filed with the Office of the Secretary of State
(RCW 35A.02.040)

See paragraph III.B.1.1., above.
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i. Effective Date of Reclassification as a Noncharter Code City (RCW 35A.02.040)
See paragraph III.B.1.qg., above.
j. Referendum Procedure (RCW 35A.02.025)

The procedures for a referendum election, if one is to be held, are the same as are
used for the direct resolution method. See Section IIL.B.1.i et seq. of this chapter.

3. Resolution or Petition-For-Election Methods (RCW 35A.02.060 and 35A.02.070)
a. Initiation of Election

The legislative body may, by resolution, submit to the voters a proposal that the city
or town adopt the classification of noncharter code city at the next general election
or at a special election.® The proposal must also name the plan under which the
resulting noncharter code city would operate.

Such an election may also be initiated by a petition, signed by the qualified electors
of the municipality, with signatures equal in number to at least ten percent of the
votes cast in the last general municipal election.” The sufficiency of the petition
is determined by the county auditor according to the rules set out in
RCW 35A.01.040. If the petition is sufficient, the auditor files a certificate of
sufficiency with the legislative body.

b. Election on the Proposal to Adopt the Noncharter Code City Classification

If a sufficient direct petition is presented to the legislative body or if the legislative
body passes a resolution itself, the legislative body must provide for an election on
the reclassification issue. The proposal must be submitted to the voters at the next
general municipal election, if one is to be held within 180 days after either the
certification of the sufficiency of the petition or the passage of the resolution. If a
general municipal election is not scheduled within that time, the legislative body
must provide for a special election to be held not less than 90 days nor more than
180 days from the date of the certification of sufficiency or the passage of the
resolution.

For information on the preparation of ballot titles and submission of alternative
plans of government to the voters, and notice of elections, see paragraph IIL.B.1.k.,
(1) and (2), above.

c. Effective Date of Reclassification and Reorganization

See paragraph III.B.1.m., above.

®RCW 35A.02.070.

*RCW 35A.02.060.
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C. Election of Officers upon Reorganization (RCW 35A.02.050)

In the event a city or town reorganizes, an election of new officers is required. The election
is governed by RCW 35A.02.050 and the process is the same whether the reorganization
takes place along with the initial reclassification as a noncharter code city or later upon an
independent reorganization. RCW 35A.02.050 provides for the timing and conduct of
elections, declarations of candidacy, primary elections, the staggering of the terms of office
of councilmembers, and for the assumption of office of the newly elected officers. These
provisions also govern the first election of officers, notwithstanding any contrary provisions
in other general law.

1. Timing of the Election of New Officers®
The election of new officers may take place as follows:

a. Next General Municipal Election (RCW 35A.02.050)

The first election of officers where required for reorganization must be at the next
general municipal election, if one is to be held more than 90 days but not more than
180 days after certification of a reorganization ordinance or resolution. The election
must be preceded by a primary election conducted pursuant to RCW 29A.52.210
and 29A.04.311.

b. Special Election

If the first election of officers cannot be not held in conjunction with the next
general municipal election because no such election is scheduled during the
prescribed period, a special election must be held for that purpose in accordance
with RCW 29A.04.330. This special election must be preceded by a primary to be
held on a date authorized by RCW 29A.04.321. All persons nominated at that
primary will be voted upon at the next succeeding special election that is
authorized by RCW 29A.04.321.

c. Concurrent with the State Primary and General Election (RCW 35A.02.050)

If the ordinances calling for reclassification and reorganization are filed with the
Secretary of State pursuant to RCW 35A.02.040 in an even-numbered election year
at least 90 days prior to a state general election, the election of new officers must
take place concurrent with the state primary and general election. The election and
primary are to be conducted according to general election law.

2. Initial Terms of Office (RCW 35A.02.050)

Councilmembers serve staggered, regular four-year terms of office. To accomplish
staggered terms, the initial terms are determined as follows:

A simple majority of the persons who are elected as councilmembers receiving the
greatest numbers of votes and the mayor in a city with a mayor-council plan of
government are elected to four-year terms of office, if the election is held in an odd-

®RCW 35A.02.050.
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numbered year, or three-year terms if the election is held in an even-numbered year.

RCW 35A.02.050(1).

The other persons who are elected as councilmembers are elected to two-year terms
of office, if the election is held in an odd-numbered year, or one-year terms of office,
if the election is held in an even-numbered year. RCW 35A.02.050(2).

The length of the terms of office is calculated from the first day of January in the year
following the election. Thereafter, each person elected as a councilmember or mayor
in a city with a mayor-council plan of government is elected to a four-year term of
office. Each councilmember and mayor in a city with a mayor-council plan of
government serves until a successor is elected and qualified and assumes office as

provided in RCW 29A.20.040.
3. Assumption of Office of Newly Elected Officers (RCW 35A.02.050)

Upon the election and qualification of new officers, the former officers must deliver to
the proper officers of the reorganized noncharter code city all books of record,
documents, and papers in their possession that belonged to the city or town before
reorganization. Officers elected at this first election of officers assume office as soon
as the election returns have been certified.

D. Adjustments to the Size of the Council

RCW 35A.02.055 establishes procedures for increasing or decreasing the number of
councilmanic positions. The provisions have no effect on the current terms of office of
incumbent councilmembers.

The following table summarizes the various statutory provisions that establish council
sizes. In addition, the table identifies the situations where the council's size will need to
be adjusted upon adoption of the noncharter code city reclassification.

Mayor-Council Plan of Government

Class of Government Council Size
Second Class City (RCW 35.23.021) 7
Town (RCW 35.27.070) 5

Noncharter Code City (RCW 35A.12.010)
Population equal to or greater than
2,500
Population less than 2,500

(2N

81n a second class city with fewer than 2,500 inhabitants, the number of councilmember positions

decreases from seven to five. RCW 35A.12.010.

2In a town where the number of inhabitants is greater than or equal to 5,000, the number of councilmember

positions increases from five to seven. RCW 35A.12.010.
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Council-Manager Plan of Government

Class of Government Council Size
Title 35 RCW City or Town (RCW 35.18.020(1)) 7
Population greater than 2,000 5

Population equal to or less than 2,000

Noncharter Code City
Population equal to or greater than 2,500
Population less than 2,500

(62N

1. Increases or Decreases in the Number of Council Positions Involving the Mayor-
Council Plan of Government (RCW 35A.12.010)

The only situation requiring an increase in the number of councilmember positions is
one in which a mayor-council town with a population equal to or greater than 2,500
becomes a mayor-council noncharter code city. A mayor-council town has a five-
member council, but according to RCW 35A.12.010, a mayor-council noncharter code
city with a population equal to or greater than 2,500 is required to have a seven-
member council.

If after becoming a code city the population decreases from 2,500 or more to less than
2,500, the city continues to have a seven-member council. If after a city has become
a code city, its population increases to 2,500 or more inhabitants, the number of
councilmembers may increase from five to seven upon an affirmative vote of a majority
of the existing council. When the population reaches 5,000 or more, the number of
council positions must increase from five to seven. A noncharter code city with a
population of less than 5,000 and a seven-member council may by ordinance provide
for a reduction in the councilmanic offices to five. The reduction ordinance specifies
which positions, with terms expiring at the next general election, are to be terminated.

Even if the number of council positions does increase, the terms of the incumbent
councilmembers are not affected. The city council appoints two people, by majority
vote, to serve until the next general municipal election.® At that election, one person
is elected for a two-year term and the other for a four-year term.

The size of the council will decrease only if a mayor-council second class city with less
than 2,500 inhabitants becomes a mayor-council noncharter code city.** The procedure
for adjusting the size of the council from seven to five members is set forth in
RCW 35A.02.055. The councilmembers determine by lot which two positions will be
eliminated. The positions of the remaining councilmembers are not affected. The
councilmembers whose positions are to be eliminated continue to serve out the
remainder of their current terms. RCW 35A.02.055.

®*RCW 35A.02.055.

*RCW 35A.12.010.
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2. Increases or Decreases in the Number of Councilmember Positions Involving the
Council-Manager Plan of Government

The procedures for increasing or decreasing the size of the council at the time of
reclassification are set out in RCW 35A.13.010 and are the same procedures described
above for mayor-council noncharter code cities.

3. Effect of Subsequent Population Increases or Decreases upon the Size of the City
Council (RCW 35A.12.010 and 35A.13.010)

If the population of a city after having become a code city decreases from 2,500 or more
to less than 2,500, it continues to have a seven-member council.®®

A subsequent increase in population may have an effect on council size. An increase
in the number of council positions (from five to seven) is not mandatory when a
noncharter code city's population increases to 2,500 or more, but a majority of the
existing council may increase the number of council positions to seven. When the
population increases to 5,000 or more, however, the number of council positions must
be increased from five to seven.

The procedure for increasing the number of council positions is set out in
RCW 35A.12.010, 35A.12.050, and 35A.13.020. The city council, by majority vote, must
appoint two persons to serve in the two newly-created offices until the next general
municipal election. At that election one person is to be elected for a two-year term and
the other for a four-year term.

IV. Procedure for Adopting the Charter Code City Classification

Any city which has an existing charter, or one with a population of 10,000 or more that adopts
a charter pursuant to the provisions of the Optional Municipal Code, may become a charter
code city.®® To date, however, the only code city that has adopted a charter is the City of Kelso.
The ten first class cities in Washington have charters, and one municipality, Waitsburg,
operates under a territorial charter.

A. Reclassification from First Class Charter City to Charter Code City (Ch. 35A.07
RCW)

Any city operating under a charter may adopt the classification of charter code city and be
governed under the Optional Municipal Code while continuing to be governed by the
provisions of its charter. Any charter provision that conflicts with provisions of the Optional
Municipal Code, however, will be superseded by the Code unless specifically retained by
the passage of an ordinance subject to referendum.”’

®RCW 35A.12.010 and 35A.13.010.
®RCW 35A.07.010; 35A.08.010.

®"RCW 35A.21.020.
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The procedures for an existing city operating under a charter to become a charter code city
are set forth in Ch. 35A.07 RCW. The same four methods outlined for adopting the
noncharter code city classification are provided for reclassification to charter code city,
discussed previously.

B. Reclassification as a Charter Code City and Adoption of a Charter
(Ch. 35A.08 RCW)

Any city having a population of 10,000 or more inhabitants may become a charter code city
by adopting a charter for its own government in the manner prescribed in the Optional
Municipal Code.® The procedure is generally based on Article 11, Section 10, of the
Washington State Constitution and RCW 35.22.060-.070. Once a city has adopted a
charter, any subsequent decrease in population below 10,000 will not affect its status as
a charter code city.®

1. Determining the Population (RCW 35A.08.020)

The population of a city may be determined by reference to the most recent official
state or federal census or by a population determination made under the direction of
the state Office of Financial Management or through a city census conducted according
to RCW 35A.08.020.

2. Resolution or Petition for Election on the Question of Whether to Adopt a Charter
and Become a Charter Code City (RCW 35A.08.030)

The process of adopting a charter can be initiated by either a resolution of the
legislative body or by a petition of the qualified electors of the municipality. An
initiating petition requires signatures of qualified electors equal in number to at least
ten percent of the votes cast at the last general municipal election. The sufficiency of
the petition is determined according to the procedure set forth in RCW 35A.01.040. An
election is required regardless of whether the process is begun by petition or by
resolution.

3. First Election: Election on the Question of Whether to Adopt a Charter and
Become a Charter Code City and Election of Freeholders (RCW 35A.08.030 and
35A.08.040)

The issue of whether to become a charter code city is to be submitted to the voters at
the next general municipal election, if one is to be held within 180 days, or at a special
election held for that purpose not less than 90 or more than 180 days after the passage
of the resolution or the filing of the certificate of sufficiency of the petition. (If the issue
was previously voted upon and failed, and if the vote in favor of adopting a charter
received 40 percent or less of the total vote on the question of charter adoption, no new
election on the question of charter adoption may be held for a period of two years from
the date of the election in which the charter proposal failed. RCW 35A.08.030)

®RCW 35A.08.010.

®RCW 35A.08.010.
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In this initial election the voters are also to elect 15 "freeholders.” If the vote on
becoming a charter code city is favorable, the 15 freeholders elected become the
charter commission and are given the task of framing a charter for the government of
the city. The election of freeholders is governed by RCW 35A.08.040. Candidates for
freeholder positions must be residents of the city for a period of at least two years prior
to the election and must be nominated by a petition signed by ten registered voters ot
the city.

4. Organizing the Charter Commission (RCW 35A.08.050 and 35A.08.060)

RCW 35A.08.050 establishes rules for the organization, operation, and duties of the
charter commission and provides for the filling of vacancies on the commission.

RCW 35A.08.050 directs the charter commission to study the plans of government
available to the city. The commission must consider, but is not limited to, the plans of
government set forth in the Optional Municipal Code. The commission may
recommend any plan of government for the city and frame a charter for any plan it
deems suitable so long as the charter provisions are not inconsistent with the
constitution of the state, the provisions of the Optional Municipal Code, or the general
laws of the state.

Members of the charter commission serve without compensation except for
reimbursement of necessary expenses incurred in the performance of their duties.
RCW 35A.08.060 gives the city discretion to appropriate city funds to provide for public
information and to provide technical or clerical assistance to the commission in its
work.

5. Public Hearing by Charter Commission (RCW 35A.08.070)

The charter commission must hold at least one public hearing in the course of its
deliberations. The commission may also, however, hold committee meetings, sponsor
public forums, and promote public education and discussion respecting its work.

6. Submission of Proposed Charter to Legislative Body and to the Voters
(RCW 35A.08.080)

The charter commission has six months (180 days from the date of its first meeting) to
frame and submit the charter to the city council. The city council must, within five days
after receipt of the proposed charter, take steps for submission of the proposed charter
to the voters of the city at the next general election, if one is to be held within 180 days,
or at a special election to be held for that purpose not less than 90 nor more than 180
days after submission of the charter to the council.

7. Publication of Proposed Charter and Notice of Election (RCW 35A.08.080)

The city council is required to have the proposed charter published in a newspaper ot
general circulation in the city at least once each week for four weeks preceding the
date on which the proposed charter is submitted to the electors for their approval.

Notice of the election is governed by RCW 29A.52.351: legal notice must be given not
more than ten nor less than three days prior to the election by the county auditor or the

officer conducting the election in one or more newspapers of general circulation within
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the city. The notice must contain the title of each office to be filled, the names and
addresses of all candidates for the offices, listed in alphabetical order and without party
designation, the ballot titles of all measures to be voted upon at the election, the day
and hours during which the polls will be open, and the addresses of each polling place
in each precinct.

8. Second Election: Election on Question of Whether to Adopt Proposed Charter and
Election of Officers under New Charter (RCW 35A.08.090 and .100)

If the election is from wards, the ward divisions specified in the proposed charter are
to govern;”° otherwise, the existing laws relating to such elections govern.” Ballot titles
for all elections are to be prepared by the city attorney as provided in RCW 35A.29.120.
The ballot statement in the election for adopting or rejecting the proposed charter must
clearly state that, upon adoption of the proposed charter, the city will be governed by
its charter and by the Optional Municipal Code.”

9. Certificates of Election to Officers, Authentication of Charter, and Effective Date
of Becoming a Charter Code City (RCW 35A.08.110)

If a majority of the votes cast at the election favor the charter's adoption, certificates of
election are to be issued to each officer elected at that election. Within ten days after
the issuance of the certificates of election, the newly-elected officers must qualify as
provided in the charter, and on the tenth day thereafter at 12:00 noon on that day or on
the next business day, if the tenth day is a Saturday, Sunday, or holiday, the officers
elected and qualified assume the duties of the offices to which they were elected.

As soon as the newly-elected officers assume the duties of their offices, the charter
must be authenticated by certificate of the mayor in the manner provided for in
RCW 35A.08.120. Immediately after authentication, the charter is recorded by the city
clerk in a book provided for that purpose, known as the charter book of the city. After
the charter is recorded, it must be attested by the clerk and mayor under the corporate
seal of the city. All courts take judicial notice of a charter and all amendments when
recorded and attested as required in RCW 35A.08.120.

As soon as the charter is authenticated, recorded, attested, and put into effect, the city
becomes classified as a charter code city and the charter becomes the organic law of
the city, superseding any existing charter and amendments and all special laws
inconsistent with the new charter.

. Amending or Revising Charters of Charter Code Cities (Ch. 35A.09 RCW)

1. Charter Amendments

Proposals to amend the charter of a charter code city may be initiated by resolution of

"RCW 35A.08.080.
"/RCW 35A.08.090 and 35A.08.080.

”RCW 35A.08.100.
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the legislative body” or by petition of the registered voters of a charter code city.”* The
resolution or petition may specify a charteramendment providing for any matter within
the realm of local affairs, or municipal business, or structure of municipal government,
offices, and departments. Any proposed amendment must be submitted to the voters
for approval or rejection.”

According to RCW 35A.09.050, the proposed charter amendment must be published
in a newspaper having the largest general circulation within the city at least once each
week for four weeks preceding the date of submission of the proposed charter
amendment to the electors for their approval. Upon approval by a majority of those
voting, the amendment becomes a part of the charter governing the charter code city.”

2. New or Revised Charters

Proposals for a new or revised charter of a charter code city may be initiated by
resolution of the legislative body or by a petition of the qualified electors of a charter
code city.”” The procedure for preparing a new or revised charter is the same as that
used for the initial adoption of a charter to become a charter code city.”

The proposed new, altered, or revised charter is to be published in the daily newspaper
of largest general circulation published in the city. If no daily newspaper is published,
then the proposed charter must be published in the newspaper having the largest
general circulation within the city. The proposal must be published at least once each
week for four weeks preceding the election.”

If a majority of the votes cast favor the adoption of the proposed amendments, the new
charter becomes the charter and organic law of the charter code city, superseding any
existing charter. If any offices are abolished or created by the new charter, the charter
does not become effective until the election and qualification of such new officers at
the next general municipal election, if one is to be held within 180 days, or at a special
election to be held for that purpose not less than 90 days nor more than 180 days after
approval of the charter by the voters.*

“RCW 35A.09.010.

“RCW 35A.09.020.

®Any charter amendment initiated by resolution must be submitted to the voters at the next general
municipal election. RCW 35A.09.010. An amendment initiated by petition is to be submitted to the voters at the
next general municipal election, if one is to be held within 180 days, or otherwise at a special election held for that

purpose and scheduled not less than 90 nor more than 180 days after filing of the certificate of sufficiency of the
petition. RCW 35A.09.020.

®RCW 35A.09.010 and 35A.09.020.

""RCW 35A.09.030.

“RCW 35A.09.040. The process for the creation and operation of a charter commission and for the
development of a new or revised charter is governed by Ch. 35A.08 RCW. For a discussion of that process, see
paragraph IV.B. of this chapter.

RCW 35A.09.050.

#RCW 35A.09.070.
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Chapter III
Code City Government

I. Plans of Government Available to Code Cities

The Optional Municipal Code specifically provides for two plans of government for noncharter
code cities: the mayor-council plan and the council-manager plan.®’ The code also allows for
the continuation of an existing plan of government by noncharter cities® (such as retention
of commission plan) and for the adoption by charter of a new plan different from those set out
by the Code, as long as the plan selected is not inconsistent with the state constitution or with
the general laws of the state.

A. Mayor-Council Plan (Ch. 35A.12 RCW)

Under the code city mayor-council plan, pursuant to Ch. 35A.12 RCW, both the
councilmembers' and mayor's positions are elective.?* The number of councilmembers will
vary according to population or, in a charter code city, according to its charter.®

B. Council-Manager Plan (Ch. 35A.13 RCW)

Another plan of government available to a code city is the council-manager plan. The only
elected officials under the council-manager plan, with the possible exception of judges,
are the councilmembers.

The city council may, by resolution, submit a proposition to the voters to designate the
person elected to council position “one” as the chair of the council. If the proposition is
approved, at all subsequent general elections the person elected to position one becomes
the council chair and the city's mayor. Because the "mayor” continues to be a
councilmember, however, the only elective position under a council-manager plan remains
that of councilmember.

81See Chs. 35A.12 and 35A.13 RCW.
82RCW 35A.02.020, 35A.02.030, and 35A.02.130.
8RCW 35A.12.010.

#Ibid.
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Just as it is under the council-mayor plan, the number of councilmembers to be elected is
dependent upon the population of the city, whether the city retains its previous plan of
government under Title 35 RCW, and/or whether the city has a charter.

The council appoints a person to the position of “city manager.” The city manager is the
chief executive officer and the head of the administrative branch of the city's government.*
Appointments of department heads, officers, and employees are made by the city
manager, subject to any applicable law, rule, or reqgulation relating to civil service.®

C. Retained Commission Plan

An incorporated city or town may become a code city while still retaining the same general
plan of government that it operated under prior to reclassification. Thus it is possible for
a city to reclassify as a code city while still retaining a commission form of government.

Under a commission plan of government, legislative powers and duties are exercised by
a commission of three, consisting of a mayor, a commissioner of finance and accounting,
and a commissioner of streets and public improvements.* The mayor, as the presiding
officer of the commission,®® has executive and administrative duties over the department
of public safety.*® The commissioner of finance and accounting is the vice-president of the
commission and administers the department of finance and accounting. The
commissioner of streets and public improvements administers the department of streets
and public improvements,*

The commission, by majority vote, appoints the city clerk as well as such other officers and
employees as are established by ordinance.” (There is only one city operating under the
commission form of government, Shelton, and it is a code city.)

D. Retained Mayor-Council or Council-Manager Plans

As was true with the commission plan of government (a plan not directly provided for by
the Optional Municipal Code), a reclassifying city may choose to retain the Title 35
RCW mayor-council or council-manager plan of government under which it was organized
prior to reclassification.”® The plan thus retained may differ in some respects from the

8RCW 35A.13.010.
®RCW 35A.13.080(2).
87RCW 35.17.010.
®RCW 35.17.060.
89RCW 35.17.010.
“Ibid.

Ibid.

92RCW 35A.02.020, 35A.02.030, and 35A.02.130. Retention of its previously existing plan of government

by a city after it has reclassified as a code city is possible in any one of six ditferent ways:

(1)

Petition (50%) of voters, passage of a resolution of intention by the city's legislative body, no referendum

petition filed, and passage of an ordinance of reclassification. RCW 35A.02.020.
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similar plans authorized by the Optional Municipal Code. For example, under the Optional
Municipal Code, a city electing to organize under a council-manager plan would have only
five councilmembers if its population were 2,000% whereas under Title 35 RCW, there
would be seven councilmembers.” Retention of a Title 35 RCW plan, however, can cause
confusion as to what powers the city possesses. See Ch. 2, Sec. II.B.3.

E. Individualized Plan of Government (Charter Code City)

A city having a population of not less than 10,000 may become a charter code city pursuant
to Ch. 35A.08.% To become a charter code city, that issue along with a list of candidates
for election to a 15-member charter commission is submitted to the electorate.

If the issue whether to adopt a charter receives an affirmative vote, those elected to the
charter commission then meet to begin the process of drafting a charter. The charter may
set out any plan of government deemed “suitable for the good government of the city.”*
The charter, once framed, is submitted to the city's legislative body which in turn submits
the issue of the charter's adoption to the qualified electors of the city.”” Under this process
itis thus quite possible that the plan of government ultimately adopted by and for a charter
code city will differ ifrom the “pure” plans set out by the Optional Municipal Code or those
that could be retained from Title 35 RCW.

(Provisions for the retention of a charter plan of government, following the reclassification
of a charter city to that of charter code city, are set out under Ch. 35A.07 RCW.)

@)

Petition (50%) of voters, passage of a resolution of intention by the City's legislative body, referendum

petition filed, resolution confirmed by voters at election. RCW 35A.02.025.

)

Resolution by legislative body declaring intention to reclassify, no referendum petition filed, and passage

of an ordinance of reclassification. RCW 35A.02.030.

(4)

Resolution by legislative body declaring intention to reclassify, referendum petition filed, resolution

confirmed by voters at election. RCW 35A.02.035.

®)

Petition (10%) of voters, submitted to electorate by legislative body and approved by voters.

RCW 35A.02.060 and 35A.02.130.

(6)

Resolution by legislative body directly submitting reclassification issue to electorate, confirmed by voters.

RCW 35A.02.070 and 35A.02.130.

“RCW 35A.13.010.
“RCW 35.18.020(1)(b).

“While the Optional Municipal Code provides a method for unincorporated areas to become noncharter

code cities and already-existing cities to reclassify as charter code cities, there appears to be no way that an
unincorporated area can initially incorporate as a charter code city.

®RCW 35A.08.050.

“"RCW 35A.08.080.
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II. Reorganization of Plan of Government and Abandonment of Noncharter
Code City Classification

The Optional Municipal Code establishes procedures by which a code city may either
reorganize to a different authorized government plan or abandon its code city classification
without reorganization.®

A. Process for Reorganization

The following steps are required for the reorganization of a noncharter code city under a
different authorized plan of government.

1. Time Restrictions®

A noncharter code city wishing to reorganize to a different authorized plan of
government (without reclassification) must satisfy certain time requirements, namely:

a. It must have operated for more than six consecutive years under one of the
optional plans of government authorized under Title 35A RCW (either the
mayor-council plan authorized by Ch. 35A.12RCW or the council-manager plan
authorized by Ch. 35A.13 RCW); or

b. It must have operated for more than a combined total of six consecutive years
under a particular plan of government, both as a code city and under the same
general plan immediately prior to becoming a code city.

There is one exception to these time limit provisions. RCW 35A.06.030 provides that
a city seeking to adopt a charter is not bound by the time limits set out above. Thus,
for a city that did not initially organize as a charter code city, an “early” reorganization
to become a charter city would be possible, once the original organization was
complete.

If the city meets the time restrictions discussed above, it may proceed with the
adoption of another plan of government.

2. Initiation Process
Abandonment of one plan of government and adoption of another plan authorized for
noncharter code cities may be initiated in one of two ways: by resolution for election

or by petition for election.'®

The resolution for election process is begun by the passage of a resolution by the city
council, proposing abandonment of its present plan of government and the adoption

%See RCW 35A.06.030 et seq.

“RCW 35A.06.030 limits a noncharter code city's ability to abandon the plan of government under which
it operates by establishing time restrictions on when a change may be initiated.

'“RCW 35A.06.040.
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of another named plan.!”! The petition for election method is begun by submitting the
same proposals in petition form.!” The petitions must be signed by registered voters
in number equal to not less than ten percent of the votes cast at the last general
municipal election.

If either the resolution or petition proposes a plan of government other than those
authorized by Chs. 35A.12 RCW (mayor-council) and 35A.13 RCW (council-manager),
the resolution or petition must specify the class under which the city is to be classified
upon adoption of the plan.'®

3. Plans Available for Selection without Reclassification

RCW 35A.06.030 provides in part that a qualifying noncharter code city “may abandon
[its] organization and may reorganize and adopt another plan of government authorized
for noncharter code cities,” that is, either the mayor-council plan (Ch. 358A.12 RCW), or
the council-manager plan (Ch. 35A.13 RCW).

4. Plans Requiring Reclassification

While reorganization to another plan of government not set out by the Optional
Municipal Code is possible, selection of such a plan would require the city to both
reorganize and reclassify.'® RCW 35A.06.030 provides in part as follows:

When a noncharter code city adopts a plan of government other than those authorized
under Title 35A RCW, such city ceases to be governed under this optional municipal
code and shall be classified as a city or town of the class selected in the proceeding for
adoption of such new plan, with the powers granted to such class under the general
law.

(Emphasis supplied.)

If a city proposes to proceed in that manner, the resolution or petition to reorganize
must specity the class under which the city will be classified upon adoption of the
plan.IOS

5. Election Required for Reorganization (RCW 35A.06.050)

Once a petition for reorganization has been determined to be sufficient, or a resolution
proposing government plan abandonment and reorganization has been approved, the
city council must provide for an election on the issue of reorganization.

9bid.

'Ibid.

'“RCW 35A.06.040.
'“See RCW 35A.06.030.

'“RCW 35A.06.040.
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The election on the reorganization issue should be scheduled at the next general
municipal election, in accordance with RCW 29A.04.330, or at a special election held
prior the next general election in accordance with the resolution of the council. The
ballot title and the statement of the proposition are to be prepared by the city
attorney. 106

6. Effective Date of Reorganization (RCW 35A.06.060)

If a majority of the voters approve the reorganization, the city's reorganization will
become effective upon the election, qualification, and assumption of office of the
officers required under the new plan.'” If the plan selected is one not authorized by the
Optional Municipal Code, the city reverts to the classification selected and ceases to
be a code city upon the election, qualification, and assumption of office by the officers
required under the new, reorganized plan.'®

If the reorganization is to a different general plan of government as a noncharter code
city and one authorized by the Optional Municipal Code, the city’s current officers
serve the remainder of their terms. If a city with a mayor-council plan of government
is reorganized with a council-manager plan of government, the mayor serves as a
councilmember for the remainder of his or her term. If a city with a council-manager
plan of government is reorganized with a mayor-council plan of government, the mayor
is to be elected as provided in RCW 35A.02.050.'%

B. Process for Reclassification (RCW 35A.06.070)

A noncharter code city may reclassify without reorganization. A noncharter code city that
has been governed by the Optional Municipal Code for more than six years may abandon
that classification. A city seeking reclassification may elect to be governed by the general
law relating to cities or towns of the classification held by the city immediately prior to
becoming a noncharter code city, if any, or under the general law relating to the cities or
towns of the highest class for which it is qualified by population, with the powers conferred
by law upon that class, while retaining the plan of government under which it is then
organized.

The same general process outlined above for reorganization is used for reclassification.
The change in classification, if approved by the voters, becomes effective upon filing the
record of the election with the Secretary of State.

A noncharter code city seeking to adopt a plan of government not authorized by the
Optional Municipal Code, as previously discussed, “automatically” is reclassified if its plan
for reorganization is approved by the voters. See Sec. IL.A., above.

1%See also, RCW 35A.29.120.
WIRCW 35A.06.060.
1087hid.

' RCW 35A.06.030
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Chapter IV
Officials and Employees of Mayor-Council
Noncharter Code Cities

I. Elective Officials: Mayor and Councilmembers
A. Eligibility to Hold Elected Office (RCW 35A.12.030)

To hold office, a person must be a registered voter of the city at the time of filing his or her
declaration of candidacy and must be a resident of the city for a period of at least one year
prior to the election.''® Residence and voting within the limits of any territory which has
been included in, annexed to or consolidated with such city qualifies as city residency.'"

B. Elections, Terms of Office, and Council Positions
1. Elections (RCW 35A.12.040)

Elections for officers under a mayor-council plan are held biennially and are conducted
pursuant to Ch. 35A.29 RCW and general election law.''

2. Terms of Elected Offices (RCW 35A.12.040)

The mayor and councilmembers, except at the city's first election, are elected for four-
year terms and until their successors are elected and qualified. Councilmembers are
elected to two- or four-year terms at the first election to effect staggered four-year terms
thereafter.

The first election for councilmembers in a city which has reorganized is governed by
RCW 35A.02.050.

""The state supreme court in Lawrence v. Issaquah, 84 Wn.2d 146, 524 P.2d 1347 (1974), upheld the one-
year residency requirement, finding that it promoted a legitimate state interest (allows the candidate an opportunity
to observe the problems, needs, and desires of the people and permits voters an opportunity to observe the
candidate and gain knowledge of his or her habits and character). The court ruled that the residency requirement
neither denied equal protection nor violated First Amendment rights of political association and freedom of
expression.

""RCW 35A.12.030.

?See discussion of municipal elections in a code city pursuant to Ch. 35A.29 RCW, set out in Ch. X of this
handbook entitled, “Elections.”
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3. Council Office (RCW 35A.12.040)

Council positions are to be designated by consecutive numbers (position one, position
two, etc.) and are dealt with as separate offices for election purposes.

4. Election and Assumption of Otfice (RCW 35A.12.040)

Election to a position on a council is by majority vote from the city at large unless a
ward system has been established by charter or ordinance.

Both the mayor and the councilmembers “qualify” for their respective positions by
taking an oath or affirmation of office as provided by charter or ordinance. The oath or
affirmation is to be filed with the county auditor.'"®

C. Compensation (RCW 35A.12.070)

1. Generally

The salaries of the mayor and councilmembers are fixed by ordinance, and may be
revised by ordinance. However, any increase in the compensation attaching to an
office may not apply to the term of the incumbent either after his or her election or
during the term of office, if the incumbent is a member of the city council that voted to
fix the compensation.' This rule likewise applies to the mayor if the mayor casts a tie-
breaking vote on the compensation-increasing ordinance. The prohibition does not
apply to the mayor, however, if he or she did not cast a tie-breaking vote.'”® Salaries
of elected officials cannot be decreased after their elections or during their terms of
office.

2. Compensation of Officers in a Newly-Reorganized City Operating Under the
Mayor-Council Plan (RCW 35A.12.070)

Until the first elective officers under a mayor-council plan are paid pursuant to a salary
ordinance, they are entitled to be compensated in the same manner and in the same
amount as the compensation paid to the officers of the city performing comparable
services prior to the adoption of the mayor-council plan.

""RCW 35A.12.080.

"4 There is one exception to the rule; if the city has established a salary commission, the salary of a
councilmember can be increased mid-term, if the salary commission adopts an ordinance increasing the salary. See
RCW 35.21.015.

"5The limitations on compensation increases set out by RCW 35A.12.070 are consistent with the
Washington Constitution, article 11, section 8, and article 30, section 1. Article 11, section 8 provides that a
municipal officer's salary may not be increased, except as allowed by article 30, section 1, or diminished after the
officer's election or during his or her term of office. Article 30, section 1 permits the compensation of an officer to
be increased during the term of office if he or she does not fix the compensation. While the compensation paid to
some officers who do not fix their own compensation level may be increased, nothing would appear to allow a
decrease in compensation after election or during the term of office. Compensation can be increased immediately,
if the city has a salary commission, and that commission has adopted an ordinance setting compensation.
RCW 35.21.015.
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3. Compensation to be Paid to Officers in a Newly-Incorporated Code City
(RCW 35A.12.070)

Until a salary ordinance can be passed and becomes effective as to the officers in a
newly incorporated code city, the officers are entitled to the following compensation:

Salaries
City Population Mayor Councilmember
Less than 5,00 $150/month $20/meeting (not
more than two
meetings per month)
More than 5,000 (less | $350/month $150/month
than 15,000)
More than 15,000 $1,250/month $400/month

The above salary levels are merely interim salaries and remain in effect only until a
salary ordinance is passed and becomes effective. The amounts set out in the interim
schedule are not to be construed as fixing the “usual” salary of the officers (a lower or
higher salary could be established by ordinance).

The mayor and councilmembers are to be reimbursed for the actual and necessary
expenses incurred in the performance of the duties of their office or, as an alternative,
the council by ordinance may provide for a per diem allowance.'*®

D. Vacancies'!?

The office of mayor or councilmember becomes vacant if one of the following events
occurs:

1. Failing to qualify for office;

2. Failing to enter upon the duties of the office at the date fixed by law without a
justifiable reason;

3. With the exception of the office of mayor in a mayor-council code city, failing to
attend three consecutive reqular meetings without being excused by the council;**®

4. Death;'*®

"*RCW 42.24.090.
""RCW 35A.12.050, RCW 35A.12.060, and RCW 42.12.010.
"®RCW 35A.12.060.

"RCW 42.12.010.
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Resignation (which is deemed to occur on the effective date of the resignation
6. Ceasing to be a legally registered voter of the city;'?!

7. Conviction of a felony;'*

8. Conviction of any offense involving a violation of official oath;'*

9. Refusal or neglect to take the oath of office, or to give or renew official bond, or
deposit oath or bond within the time set by law;'*

10. A decision by a competent tribunal that the election or appointment was void;'%

11. A judgment is obtained against that incumbent for breach of the condition of his or
her official bond.'*

Vacancies are to be filled according to the provisions of RCW 42.12.070. That statute
provides that where one position becomes vacant, the remaining councilmembers appoint
a qualified person to fill the position. Where two or more council positions become vacant
and two or more councilmembers remain in office, the remaining members appoint a
qualified person tofill one of the vacant positions and then the remaining councilmembers
and the newly appointed person appoint another qualified person to fill the other vacant
position, and so on until each of the vacant positions is filled. In this manner, each of the
new appointees participates in each appointment that is made after his or her
appointment.

If less than two members of the council remain in office, the county legislative authority
of the county in which all or the largest geographic portion of the city is located appoints
a qualified person or persons to the council until the council has two members.

If the council fails to appoint a qualified person to fill a vacancy within 90 days of the
occurrence of the vacancy, the council's authority to fill the vacancy ceases and the county
in which all or the largest geographic portion of the city is located is to appoint a qualified
person to fill the vacancy.

If the county legislative body fails to appoint a qualified person within 180 days of the
occurrence of the vacancy, the county legislative body and the remaining city
councilmembers may petition the governor to appoint a qualified person to fill the vacancy.
The governor may appoint a qualified person to fill the vacancy after being petitioned if

'%Ibid.
"bid.
"ZIbid.
"ZIbid.
"#Ibid.
"#Ibid.

'%Ibid.
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at the time the governor fills the vacancy the county legislative authority has not appointed
a qualified person to fill the vacancy.'*’

Each person who is appointed to a vacancy serves until a qualified person is elected at the
next general municipal election that occurs 28 or more days after the occurrence of the
vacancy. Special filing periods are authorized as provided in RCW 29A.24.170 and .180,
if needed. If more than two candidates file for the vacant office and time permits, a primary
may be held. Otherwise, a primary is held and the person receiving the greatest number
of votes is elected. The elected person takes office immediately and serves the remainder
of the unexpired term.

If, however, an election for the vacant position would otherwise have been held at this
general election date, only one election to {fill the position will be held and the person
elected to fill the succeeding term takes office immediately when qualified as defined in
RCW 29A.04.133 and serves both the remainder of the unexpired term and the succeeding
term.'?

E. Removal from Office by Recall

Under the state constitution, every elected public officer, except a judge of a court of
record, is subject to recall. Accordingly, officers of a code city are subject to recall. The
recall procedure is set out in article 1, sections 33-34 of the state constitution and in

RCW 29A.56.110-.270.
F. Pro Tempore Appointments (RCW 35A.12.065)

Biennially at the first meeting of a new council, or periodically, the councilmembers by
majority vote may designate one of their members as the mayor pro tempore (pro tem) or
deputy mayor to serve in the absence or temporary disability of the mayor. The "term” of
the pro tem appointment is for such period as the council specifies. As an alternative, the
council may appoint any qualified person to serve as a mayor pro tem to serve in the
absence or temporary disability of the mayor, as the need may arise.

In the event of an extended excused absence or disability of a councilmember, the
remaining members by majority vote may appoint a councilmember pro tem to serve
during the absence or disability.

G. Councilmember May Serve as Volunteer Fire Fighter, Reserve Law
Enforcement Officer, or Volunteer Ambulance Personnel (RCW 35A.11.110)

The city council, by resolution adopted by a two-thirds vote of the full council, may
authorize any of its members to serve as volunteer fire fighters, volunteer ambulance
personnel, or reserve law enforcement officers, or two or more of such positions, and to
receive the same compensation, insurance, and other benefits as are applicable to other
volunteer fire fighters, volunteer ambulance personnel, or reserve law enforcement officers
employed by the city.

'"Y"RCW 42.12.070(5).

'"RCW 42.12.070(6).
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There is no similar provision made for the position of mayor, nor is there any authority for
a councilmember to serve as an officer in a volunteer fire department.

H. Incompatibility

Elective officers of the city should not assume additional municipal duties that are
incompatible with those of their elective office. One practical test of incompatibility is
whether one position is subordinate to the other in some of its important and principal
duties. Under common law, one person cannot be both master and servant or principal
and subordinate.'® These principles and their application are illustrated in Knowing the
Territory, Report No. 47 (2007), Municipal Research & Services Center.

I. General Powers and Duties

1. Powers and Duties of the Mayor (RCW 35A.12.100)

The mayor is the chief executive and administrative officer and ceremonial head of the
city. The mayor is in charge of all departments and employees and has authority to
designate assistants and department heads. The mayor, in addition:

a.

May appoint and remove a chief administrative officer or assistant
administrative officer, if so provided by ordinance;

Sees that all laws and ordinances are faithfully enforced and that law and order
is maintained in the city;

Approves or disapproves, personally or through a designee, all official bonds
and contractor's bonds;

See that all contracts and agreements made with the city or for its use and
benefit are faithfully kept and performed;

May cause legal proceedings as to contracts and agreements to be instituted
and prosecuted in the name of the city, subject to approval by a majority vote
of all members of the council;

Presides over all meetings of the city council, when he or she is present, but
only votes if there is a tie in the votes of the councilmembers with respect to
matters other than the passage of any ordinance, grant, or revocation of a
franchise or license, or any resolution for the payment of money;

Reports to the council concerning “the affairs of the city and its financial and
other needs” and make recommendations for council consideration and action;

Prepares and submits a proposed budget to the council;

129G ee, generally, Kennett v. Levine, 50 Wn.2d 212, 310 P.2d 244 (1957); AGO 1971 No. 28; AGO 1978 No.
12; and RCW 35.12.030.
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May veto ordinances passed by the council and submitted to him or her
pursuant to RCW 35A.12.130. The mayor's veto may be overridden by a majority
vote plus one of the council;** and

May call a special meeting of the city council by having written notice delivered
to each member of the council at least 24 hours in advance of the time specified
for the meeting.'

In addition, pursuant to RCW 35A.21.030, the mayor is to perform in the manner provided “all
duties of his office which are imposed by state law on officers of every other class of city who
occupy a like position and perform like functions.”

2. Powers and Duties of the City Council

The powers and duties of the city council include the following:

a.

Organize and reqgulate its internal affairs (within the provisions of Title 35A

RCW);
Detine the functions, powers, and duties of the city's officers and employees;

Fix the compensation and working conditions of the city's officers and
employees, and establish and maintain a civil service or merit systems, or
retirement and pension systems not in conflict with Title 35A RCW or with
existing charter provisions. Any merit or civil service system for police officers
and fire fighters must substantially accomplish the same purpose as provided
by Ch. 41.08 RCW for fire fighters and Ch. 41.12 RCW for police officers. A
pension or retirement system for fire fighters or police officers may not provide
different pension and retirement benefits than those provided by general law
for those classes;

Adopt and enforce ordinances of all kinds relating to and regulating local or
municipal affairs and appropriate to the good government of the city. The
council may provide penalties for violations of ordinances including a fine not
to exceed $5,000, or imprisonment not to exceed one year, or both. The
punishment for any criminal ordinance must be the same as the punishment in
state law for the same crime. Alternatively, the council may provide that the
violation of an ordinance is a civil violation, subject to a monetary penalty, but
no act which is a state crime may be made a civil violation;"**

Exercise all of the powers possible for a city or town to have under the state
constitution not denied by law, including but not limited to the acquisition, sale,
ownership, improvement, maintenance, protection, restoration, reqgulation, use,
leasing, disposition, vacation, abandonment, or beautification of public ways,

RCW 35A.12.100 and 35A.12.130. The veto power granted to a code city mayor is limited to that of
ordinances only; the mayors are not given “item veto” power. The statutes granting the power are clear on their face
and their terms are not subject to interpretation.

"¥'/RCW 35A.12.100 and 42.30.080.

¥2RCW 35.11.020.
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real property of all kinds, water ways, structures, or any other improvement or
use of real or personal property;

f. Exercise powersinregard to all aspects of collective bargaining, as provided for
and subject to the provisions of Ch. 41.56 RCW;

g. Provide for the rendering of local social, cultural, recreational, educational,
governmental, or corporate services including the operating and supplying of
utilities and municipal services commonly or conveniently rendered by cities
or towns;

h. Levy taxes forlocal purposes except those expressly preempted by the state as
provided in RCW 66.08.120, 82.36.440, 48.14.010, and 48.14.080;

i. Exercise the powers of eminent domain, borrowing, taxation, and the granting
of franchises, in the manner provided by Title 35A RCW or the general law of
the state where not inconsistent with Title 35A RCW;'*

j. Accept a gift or grant for any public purpose and carry out any conditions of the
gift or grant not in conflict with state or federal law;"**

k. Participate in the programs set forth in the Economic Opportunity Act of 1964
(Public Law 88-452; 78 Stat. 508), as amended;'*

l. Expend moneys and conduct promotion of resources and facilities in the city,
or general area, by advertising, publicizing, or otherwise distributing
information for the purpose of attracting visitors and encouraging tourist
expansion;'*®

m. Supervise and control streets over tidelands or upon or across tide and shore
lands of the first class within the city's corporate limits as provided in
RCW 35.21.230, 35.21.240, and 35.21.250. The council exercises jurisdiction
over adjacent waters as provided in RCW 35.21.160;'*’

n. Perform, in the manner provided, all the duties of the office which are imposed
by state law on officers of every other class of city who occupy a like position
and perform a like function, except as otherwise provided by Title 35A RCW;'*

'3*RCW 35A.11.030.
'%RCW 35A.11.040.
1RCW 35A.11.060.
RCW 35A.11.070 and RCW 35.21.700.
'S’RCW 35A.21.090.

'"RCW 35A.21.030.

42 Code City Handbook



o. Construct, condemn and purchase, purchase, acquire, add to, alter, maintain
and operates waterworks, within or without its limits. Such waterworks may
include facilities for the generation of electricity as a by-product;***

p- Engage in economic development programs and/or contracts with nonprofit
corporations in furtherance of economic development;'*°

g. Own or operate, individually or collectively with other cities or counties, a

professional sports franchise, if the owners of the franchise announce their
intention to sell or move the franchise.'*!

Appointive Officials

. Appointment of Officers

1. Mandatory Appointments (RCW 35A.12.020)

While other appointments can be required by ordinance, only two are required by the
Optional Municipal Code: the city clerk and chief law enforcement officer. The position
of city clerk may be merged with that of city treasurer, if that position exists. These
appointments are to be made by the mayor, subject to confirmation by the city council,
if confirmation has been required by ordinance.'*Confirmation of a mayoral
appointment by the city council may be required by the council in any instance where
the qualifications for the office or position have not been established by ordinance.'**

2. Other Officials and Employees

Additional official and employee positions may be created by ordinance. Once created,
appointments to such positions are to be made by the mayor, subject to confirmation
by the city council, if confirmation has been required by ordinance. A confirmation
may be required in any instance where the qualifications for the office or position have
not been established by ordinance.

Provision must also be made for obtaining legal counsel for the city, either by
appointment of a city attorney on a full-time or part-time basis, or by any reasonable
contractual arrangement for such professional services.'*

*RCW 35.92.010.
M'RCW 35.21.703.
MIRCW 35.21.695.
M2RCW 35A.12.090.
31bid,

144 RCW 35A.12.030; see also AGO 1997 No. 7.
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The head of a department or office of the city government may be authorized by the
mayor to appoint and remove subordinates in such department or office, subject to any
applicable civil service provisions.

B. Authority, Duties and Qualifications

The authority, duties, and qualifications of an appointive position are those which have
been established by ordinance.'*® Appointments are to be made, however, “on the basis
of ability and training or experience of the appointees in the duties they are to perform,”
as may be prescribed by ordinance and in compliance with the provisions of any merit
system applicable to the city.'*

C. Compensation

The compensation of an appointed official is to be set by ordinance.'*’
D. Oath and Bond of Officers (RCW 35A.12.080)

Before entering upon the performance of his or her duties, any officer may be required to
take an oath or affirmation for the faithful performance of the duties of the office as may
be prescribed by ordinance. The oath or affirmation is filed with the county auditor.

The city's clerk, treasurer, if any, police chief and other officers or employees as designated
by ordinance, are required to annually furnish an official bond conditioned on the honest
and faithful performance of official duties. The terms and penalties of the official bonds,
as well as the surety for the bond, are to be prescribed by ordinance. The bonds are to be
approved by the chief administrative officer of the city (the mayor) with their premiums
paid by the city. RCW 35A.12.080.

E. Removal of Officers (RCW 35A.12.090)

The mayor has the power to remove any appointive official or employee, subject to any
applicable law, rule, or regulation relating to civil service. A municipal judge may only be
removed upon conviction of misconduct or malfeasance in office, or because of physical
or mental disability rendering him or her incapable of performing the duties of the office.'*

SRCW 35A.12.020; see also, RCW 35A.11.020.
MSRCW 35A.12.090.
M“TRCW 35A.12.020, 35A.11.020, and 3.50.080 (municipal court judge).

"*RCW 3.50.095.
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Chapter V
Officials and Employees of Council-Manager
Noncharter Code Cities

I. Elective Officials — Councilmembers

As previously indicated, with the exception of municipal court judges, the only elected officials
under a noncharter council-manager plan of government are the city councilmembers.

A. Eligibility to Hold Elective Office'*°

To hold office, as in the mayor-council form of government, a person must be a registered
voter of the city at the time of filing his or her declaration of candidacy and must have been
a resident of the city for a period of at least one year prior to the election.

B. Elections, Terms of Office, and Council Positions'*®
1. Elections
Elections are held biennially as provided by Ch. 35A.29 RCW and general election law.
At the first election following a city's reorganization, the election of officers is to be
governed by the terms of RCW 35A.02.050.
2. Terms of Office
Each councilmember's term is four years and until his or her successor is elected and
qualified, except for the city's first election. At the first election, councilmembers are
elected to two- and four-year terms to allow for subsequently staggered four-year
terms.

3. Council Positions

Council positions are to be designated by consecutive numbers (position one, position
two, etc.) and are to be dealt with as separate offices.

"9RCW 35A.13.020 and 35A.12.030.

'"'RCW 35A.13.020 and 35A.12.040.
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C. Compensation'

For information on compensation revision and the compensation to be provided officers
in newly-organized or newly-incorporated cities, see Chapter IV, Section I.C.

D. Vacancies'®?

Vacancies are deemed to occur in council-manager cities for the same reasons as in mayor-
council cities, see Chapter IV, Section I.D.'**

E. Removal from Office by Recall

Elective officers in a council-manager city are subject to removal from office by recall.'**
See Chapter IV, Section LE.

F. The Position of Mayor — Designation or Election'*

Biennially at the first meeting of a new council, the councilmembers are to choose a chair
from among their numbers who is given the title of "mayor” and who presides at all
meetings of the council.

Alternatively, the council may by resolution place before the voters the proposition whether
the councilmember elected to council “position one” should be designated as the chair of
the council (and thus “mayor” of the city). If the majority of the voters cast a positive vote
on the proposition, at all subsequent elections the person elected to "position one”
becomes the chair of the council and “mayor” upon taking office.

G. Pro Tempore Appointments'®®

Biennially at the first meeting of the new council, or periodically, the council by majority
vote may designate one of its members to serve as mayor pro tempore (pro tem) or deputy
mayor for a period specified by the council to serve in the absence or temporary disability
of the mayor. As an alternative, the council may appoint a pro tem as the need arises.

In the event of an extended excused absence or disability of a councilmember, the
remaining councilmembers may, by majority vote, appoint a councilmember pro tem to

serve during the councilmember's absence or disability.

A "pro tem"” mayor or councilmember exercises the same power as the incumbent.

SIRCW 35A.13.040 and Wash. Const., Art. 11, Sec. 8, amended by Amend. 57.
1S2RCW 35A.13.020 and 35A.12.050.
ISSRCW 35A.12.060.

154See Wash. Const., Art. 1, Secs. 33-34, amended by Amend. 8; Ch. 29A.56 RCW, RCW 29A.56.110 and
29A.56.180.

'SRCW 35A.13.030 and 35A.13.033.

'**RCW 35A.13.035.
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H. Incompatibility

A mayor or councilmember is expressly forbidden from holding any other public office or
employment within the city government “except as permitted under the provisions of
Ch. 42.23 RCW."? No member of the city council is eligible for appointment as city
manager until the lapse of one year from the time his or her term of office as
councilmember expires.'*®

A councilmember may, however, if authorized by a resolution approved by a two-thirds
vote of the full council, serve as a volunteer fire fighter, volunteer ambulance personnel,
or reserve law enforcement officer, or two or more of such positions, and receive the same
compensation, insurance, and other benefits as are provided to other volunteer fire
fighters, volunteer ambulance personnel, or reserve law enforcement officers employed
by the city.'®

I. General Powers and Duties'®

The city council in a council-manager city is given the same duties and powers as given
to councilmembers in a mayor-council city. See Chapter IV, Section I.I.2.

Appointive Officials
A. City Manager'®

The city council is required to appoint an officer whose title is “city manager.” The city
manager is the city's chief executive officer and the head of the administrative branch of
government.

Whether the manager is to devote his or her full time to one city is determined by the city
council of that city. Unless otherwise determined, a city manager may serve in that
capacity for two or more cities at the same time.'*

1. Qualifications'®
The city manager need not be a resident of the code city at the time of his or her

appointment, but the manager must reside in the city after the appointment, unless
such residency is waived by the council. The city manager is to be chosen solely on

'S"RCW 35A.12.030.
'**RCW 35A.13.050.
“RCW 35A.11.110.
1RCW 35A.13.230 and 35A.11.020.
' RCW 35A.13.010 and 35A.13.050.
1RCW 35A.13.060.

'“RCW 35A.13.050.
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the basis of his or her executive and administrative qualifications with special
reference to actual experience or knowledge of accepted practices as to the duties ot
the office. The manager is required to take an oath or affirmation for faithful
performance of duties and execute a surety bond in favor of the city.'®

As previously indicated, no member of the city council is eligible for appointment as
city manager until one year has lapsed following the expiration of the term for which
he or she was elected.

2. Powers and Duties of a City Manager'®

The city manager is the chief executive officer and head of the administrative branch
of the city government. The manager is responsible to the city council for the proper
administration of all affairs of the city. The manager's specific duties include the
following:

a. General supervision over the administrative affairs of the city;

b. Appoints and removes all department heads, officers, and employees of the city,
except councilmembers, subject to the provisions of applicable law, rule, or civil
service regulation;

The manager's powers of appointment and removal of officers have some additional
limitations: Appointments to the city planning commission and other committees,
commissions, and boards advisory to the city council may be made by the mayor
subject to confirmation by the council, if so provided by the council; appointment of a
municipal judge, if the position is appointed, is made by the city manager, subject to
confirmation by the city council (the judge's term of office is four years and removal
from office is only allowed upon conviction of malfeasance or misconduct in office, or
because of physical or mental disability rendering the judge incapable of performing
the duties of the office).'®

c. Attends all meetings of the city council at which attendance is required by the
council;

d. Sees that all laws and ordinances are faithfully executed, subject to the
authority to maintain law and order that may be granted to the mayor by the
council for times of public danger or emergency;'®’

e. Recommends for adoption by the council such measures as he or she deems
necessary or expedient;

f. Prepares and submits to the city council such reports as may be required by the
council or as he or she may deem advisable to submit;

'“RCW 35A.13.070.
'®RCW 35A.13.080 and 35A.13.010.
'*RCW 3.50.095.

187See also RCW 35A.13.030.
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Keeps the council fully advised of the financial condition of the city and of its
future needs;

Prepares and submits a prepared budget to the city council, as required by
Ch. 35A.33 RCW (or cC. 35A.34 RCW, as to biennial budgets) and be
responsible for the budget's administration after its adoption;

Performs such other duties as the city council may determine by ordinance or
resolution;

Recommends to the city council the creation of such departments, offices, and
employments as he or she finds necessary or advisable. The compensation ot
an appointive office or employee is to be fixed by ordinance after a
recommendation has been made by the city manager;'® and

Recommends to the city council how legal counsel should be obtained by the
city, either by appointment of a city attorney or through a contractual
arrangement for professional services.'®

3. Removal of City Manager'”

The city manager may be removed by majority vote of the city council. The process for
the removal of a city manager is as follows:

a.

At least 30 days prior to the effective date of the city manager's removal, the city
council furnishes the manager with a formal statement advising of the intention
to remove him or her from office and of the reasons for such removal; the formal
statement is in the form of a resolution, passed by majority vote of the city
council;

The city council, by majority vote, may suspend the city manager from duty.
The manager's salary, however, is to continue until his or her removal becomes
effective;

The city manager may reply in writing within 30 days following the service of
the intent-to-remove resolution;

If a timely reply is not filed, the resolution, upon the 31st day after its service,
constitutes the final resolution removing the manager from office. The
manager's services terminate upon that day;

If a reply is filed with the city clerk within 30 days of the resolution's service, the
city council sets a time for a hearing on the question of the manager's removal;
and

'®RCW 35A.13.090.

'*RCW 35A.13.090.

""RCW 35A.13.130 and 35A.13.140.

Code City Handbook 49



f. A final resolution removing the manager from office cannot be approved until
the public hearing is held. The council's action on the removal is final.

4. City Manager Substitute'”!

The city council may designate a qualified administrative officer of the city to perform
the duties of manager:

a. Upon the adoption of the council-manager plan, pending the selection and
appointment of a manager;

b. Upon the termination of the services of a manager, pending the selection and
appointment of a new manager; or

c. During the absence, disability, or suspension of a manager.
B. Appointment of Officers by the City Manager

The city manager is authorized to appoint or remove all department heads, officers, and
employees of the city, subject to the provisions of any civil service law, rule, or
regulation.'”

1. Mandatory Appointments (RCW 35A.13.090)

There are only two “mandatory” offices subject to appointment in a noncharter code city
operating under the council-manager plan: the city clerk and chief of police, or other
chief law enforcement officer.

2. Other Appointments

Positions other than city clerk or chief of police may be created by the city council,

either after recommendation of the city manager or upon its own action.'”® Once a

position is created, appointment to the position is to be made by the city manager.'”

There are, however, several limitations upon the manager's power of appointment:'”

a. Some appointments or removals may be subject to civil service laws, rules, or
regulations.

b. Appointments to the city planning commission or to other citizens' committees,
commissions, and boards advisory to the city council, may be made by the
mayor, subject to council confirmation, if so provided by the city council.

""RCW 35A.13.150.
'"?RCW 35A.13.080(2).
'""RCW 35A.13.090.
'"MRCW 35A.13.080(2).

""RCW 35A.13.080(2).
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c. Appointment of a municipal judge, if such officer is appointed, is made by the
manager, subject to council confirmation.'”®

Upon the recommendation of the city manager, the council makes provision for
obtaining legal counsel for the city, either by appointment of a city attorney on a full
time or part time basis, or by any reasonable contractual arrangement for such
professional services.'”

The city manager may authorize the head of a department or office responsible to the
manager to appoint and remove subordinates in such department or office.'”

Neither the council, its committees, nor its members may direct the appointment of any
person to office by the city manager or any of his or her subordinates.'”

3. Qualifications, Authority and Duties of Appointive Officers
a. Qualifications (RCW 35A.13.110)

Appointments are to be made upon the basis of ability and training or experience
of the appointees in the duties which they are to perform, subject to any merit
system applicable to the city. Residency is not a statutory requirement of
employment. The council may, however, establish residency as a requirement for
appointive officers or a prefernce in employment of employees.'®

An officer before entering upon the performance of his or her duties may be
required to take an oath or affirmation for the faithful performance of duties, if so
required by ordinance.'® In addition, an officer may be required by ordinance to
furnish an official bond. If such a bond is required, compliance is an essential part
of the qualification for office.'®*

b. Authority and Duties (RCW 35A.13.090)

The duties and authority of an appointed official and employee are determined by
ordinance. Except for purposes of inquiry, the city council and its members are to

176See RCW 3.50.040 and 3.50.003 (while the appointment is to be made by the mayor, the term “mayor”
is defined as the city's chief administrative officer).

" RCW 35A.13.090.

P RCW 35A.13.100.

RCW 35A.13.120.

18 RCW 35.21.200.

'IRCW 35A.13.160. and 35A.12.080.

182Id.
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deal with the administrative staff solely through the manager. Neither the council,
its committees, nor its members are to give orders to any subordinate of the city
manager, either publicly or privately.'®

c. The duties of the city clerk are listed in RCW 35A.42.040. They include:
(1) Certification of city streets as part of the highway system;
(2) Perform the functions of a member of the firemen's pension board;
(3) Keep a record of ordinances of the city and provide copies as authorized;
(4) Serve, as applicable, the trustees of any police relief and pension board; and

(8) Serve as secretary-treasurer of any volunteer fire fighters' relief and pension
boards.

In addition, the clerk is to perform all of the duties of the office imposed by state
law on officers of every other class of city who occupy a like position and perform
like functions.'®

d. The general authority and duties of the city treasurer are set out by
RCW 35A.42.010.

4, Compensation (RCW 35A.13.090)

The compensation of an appointive officer or employee is set by ordinance after
recommendations are made by the city manager.

5. Oath and Bond of Officers'®®

An appointive officer may be required by ordinance to take an oath or affirmation for
the faithful performance of duties prior to entering upon the performance of those
duties. The oath or affirmation is to be filed with the county auditor.

The clerk, treasurer (if there is one), chief of police, and any other designated officer
or employee must annually furnish an official bond conditioned on the honest and
faithful performance of his or her official duties. The terms, penalties, and sureties of
the official bonds are to be prescribed by ordinance and each bond is to be approved
by the city manager. Bond premiums are to be paid by the city.'®

'RCW 35A.13.120.
'“RCW 35A.42.040 and 35A.21.030.
'SRCW 35A.13.160 and 35A.12.080.

'RCW 35A.13.160 and 35A.12.080.
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Chapter VI
Meetings and Committees

I. Council Meetings
A. General Observations

The city council is required to meet reqgularly, at least once a month, at a place and time
as designated by council ordinance or resolution.'®” All final actions on resolutions and
ordinances must take place within the corporate limits of the city.'® A special meeting
may be called at any time by the mayor or by any three members of the council by
delivering written notice to each member of the council at least 24 hours before the time
specified for the proposed meeting.'® All city council meetings must be open and public,
with the exception of executive sessions.'®

The Open Public Meetings Act specifies procedures for adjournments and continuances,
executive (closed) sessions, and other procedures. For a more detailed analysis of the
Washington Open Public Meetings Act, see AGO 1971 No. 3; MRSC Report No. 47, Knowing
the Territory: Basic Legal Guidelines for Municipal Officials, pp. 28-35; and MRSC Report
No. 60, The Open Public Meetings Act.
B. Mayor-Council Noncharter Code Cities

1. Time, Number, and Notice Requirements

Regular Meetings

Regular meetings are required by law to be held at least once each month. The time and place
of such meetings must be fixed by ordinance or rule.'*!

'’RCW 35A.12.110, 35A.13.170 and 42.30.070.

'88RCW 35A.12.110 and 35A.13.170.

'8RCW 35A.12.110 and 35A.13.170.

1°Ch. 42.30 RCW, RCW 42.30.030, 42.30.060, 42.30.110, and 42.30.140.

''RCW 35A.12.110 and 42.30.060.
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Provisions governing council meetings are set out in the Open Public Meetings Act (see
Ch. 42.30 RCW) and apply to all classes of cities.

2. Voting Procedures

Although the city council determines its own rules of procedure,'** certain statutory
requirements regarding voting must be followed:

a. The mayor has a vote only in the case of a tie in the votes of the
councilmembers and only with respect to matters other than the passage of any
ordinance, grant or revocation of franchise or license, or any resolution for the
payment of money.'®®

b. At the request of any member of the council, the ayes and nays are to be taken
on any question, and the results entered in the journal.'*

3. Presiding Officer and Clerk
a. Presiding Officer

The mayor is the presiding officer for all meetings of the council. In his or her
absence, the mayor pro tempore (pro tem) or deputy mayor, if one has been
appointed, or a member of the council selected by a majority of the
councilmembers, chairs the meeting.'*®

In mayor-council cities, a mayor pro tem or deputy mayor is chosen by majority
vote of the council from its own membership either biennially at the first meeting
of a new council, periodically, or as the need may arise. The mayor pro tem'’s
authority continues for such period as the council may specify.'*® Appointment of
a councilmember to preside over a meeting does not abridge the councilmember's
right to vote on matters coming before that meeting.'”’

b. Clerk

If the clerk is absent from a meeting of the council, a deputy clerk or other qualified
person appointed by the clerk, the mayor, or the council is to perform the duties of
clerk for that meeting.'®

RCW 35A.12.120.
19RCW 35A.12.100.
1“RCW 35A.12.120.
RCW 35A.12.110.

1%RCW 35A.12.065. In the event of a vacancy in the office of mayor, the vacancy is to be filled by the
procedures described in RCW 42.12.070 with the person selected serving until a qualified person is elected.

WTRCW 35A.12.110.

1%RCW 35A.12.110.
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4. Parliamentary Procedure and Order of Business
a. Parliamentary Procedure
City councils establish rules for the conduct of their own proceedings,'® and it is
a good idea for the council to adopt, by resolution, recognized parliamentary
procedures as an integral part of their rules. In addition to formally adopted rules,
a standard work on parliamentary procedure, such as Robert's Rules of Order, Newly
Revised, should be chosen as a guide to procedure for situations which are not
covered by the adopted council rules.*®
b. Order of Business
The sequence in which the items of business at meetings of the governing body are
to be considered should be incorporated in the resolution establishing the rules of
conduct. For example, the following sequence, or agenda format, might be used:
(1) Call to order;
(2) Roll call;

(3) Reading and approval of the minutes of the previous meetings;

(4) Hearings on petitions, applications, complaints, appeals, communications,
etc.;?%

(8) Consideration of bids, L.ID.'s, and related matters;

(6) Reports of standing committees;

(7) Reports of special committees;

(8) Reports of city officers;

(9) Auditing of accounts;

(10)  Resolutions, ordinances, orders, and other business; and

(11) Adjournment.
The city clerk is generally responsible for preparing the agenda, or order of
business for each meeting. This is normally done by conferring with department

heads, others having business to be placed before the council, and with the mayor.
When possible, copies of the agenda should be supplied to members of the

1RCW 35A.12.120.
20See Appendix for a sample resolution.

“Hearings on the establishment of a local improvement district may be held before a committee of the
council. RCW 35.43.140.
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governing body in advance of the meeting so they will have an opportunity to
review the subject matter to be considered. By statute, every city is required
establish a procedure for notifying the public of upcoming hearings and the
preliminary agenda for the forthcoming council meeting.*?

c. Call to Order — Quorum

Meetings are generally opened when the presiding officer calls the meeting to
order. At all meetings of the council, a majority of the council members constitute
a quorum for the transaction of city business. Less than a quorum of
councilmembers may adjourn the meeting from time to time, and may compel the
attendance of absent members in such manner and under such penalties as may
be prescribed by ordinance.

d. Roll Call

Generally, the presiding officer asks the clerk to call the roll, and the clerk enters
into the minutes the names of members present at the meeting. There is no fixed
order in which a roll should be called, so any reasonably impartial method may be
used.

e. Minutes

Minutes of all meetings, except executive sessions, are to be taken and promptly
recorded. See RCW 42.32.030. Although there is nothing in state statute that
establishes a procedure for reading and approving minutes by the council as a
whole, there is a requirement that the clerk keep a journal of all proceedings.
Approval of the minutes is recorded in the journal of proceedings and constitutes
alegally recognizable review and confirmation of the official record of proceedings
of the council.?®* Consequently, it is both a good practice and a necessity that the
council adopt a provision for the approval of minutes in its rules of procedure.

The minutes should be prepared by the clerk, on the basis of notes taken at the
meeting, and they should contain:

(1) The type of meeting (regular or special) and whether it is an adjourned or
recessed meeting which is being continued;

(2) The date, time, and place of the meeting;

(3) The names of the council members present and the name of the presiding
officer;

(4) All motions (except those withdrawn), whether sustained or not, the names of
their maker and seconder; and

22RCW 35A.12.160.
2°RCW 35A.12.120.

2MRCW 35A.12.110 and 35A.39.010 and 6 McQuillin, Municipal Corporations, Section 22.30, pp. 369-371.
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(8) A complete and objective account of all business discussed, actions taken,
and the results of such actions.

As a general rule, actual discussion or debate should not be reported, but the
minutes should include such other matters as orders of the council, approval of the
minutes of previous meetings, the results of votes, and summaries of reports (or full
copies if so ordered by the council). If requested by councilmembers, the clerk
must count and enter the ayes and nayes on any question.

Notes of minutes should be kept in a special notebook and should not be
discarded.”® In some cities, the presiding officer and city clerk sign the meeting
minutes after the council has approved them.

f. Reports

Reports of city officers, committees, citizen delegations, or other individuals or
groups are not in order until called for by the presiding officer. Generally, council
rules establish when required reports are to be given.

C. Council-Manager Noncharter Code Cities
1. Time, Number, and Notice Requirements

Procedures and requirements for meetings in council-manager noncharter code cities
are the same as for mayor-council noncharter code cities.*® Reference should be made
to the previous section of this chapter.

2. Voting Procedures

Although cities determine their own rules of procedure,® certain statutory
requirements regarding voting must be followed. These requirements are the same in
both mayor-council and council-manager forms of government, except that the mayor
in a council-manager city is entitled to vote on all questions coming before the

council.*®
3. Presiding Officer and Clerk
a. Presiding Officer

The mayor is the presiding officer for all meetings of the council, and, in his or her

25RCW 35A.12.110, 35A.39.010, and 42.32.030. Failure of the minutes to show the presentation of a motion
and votes may invalidate action taken. Finneyv. Shannon, 166 Wash. 28, 6 P.2d 360 (1931) - DO YOU THINK THAT
WOULD BE THE RESULT NOW?.

2RCW 35A.13.170, 35A.12.110, and 42.30.080.

’RCW 35A.13.170 and 35A.12.120.

#®RCW 35A.13.030.
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absence, the mayor pro tempore (pro tem) serves as the chair.?® The mayor pro
tem is selected by the council from its membership in the event the mayor is absent
or temporarily disabled.

b. Clerk??

For information on the procedures to be used during the absence of the clerk, see
Section [.B.3.b. of this chapter.

4, Parliamentary Procedure and Order of Business

Although the suggestions for procedure in mayor-council cities are equally applicable
to council-manager cities, there is a difference regarding agenda preparation. In
council-manager cities, the city manager usually assumes responsibility for the
preparation of the council meeting agenda by either providing the clerk with necessary
information or personally preparing the agenda.?"

Committees
A. General Observations

Committees of legislative bodies are generally of two types, standing and special.
Standing committees are permanent committees that can be appointed at any time by the
council. They are usually selected at the beginning of the term and matters relating to the
subjects over which they have cognizance are generally referred to them.*'?

Special committees are temporary and are established to report on some special subject.
They are ordinarily discharged once reports have been made. Meetings of committees,
like meetings o