City of Tukwila

Washington
Ordinance No. .; 135

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF TUKWILA,
WASHINGTON, AMENDING TUKWILA’S ZONING CODE TO REGULATE
THE SITING OF WIRELESS COMMUNICATION FACILITIES; PROVIDING
FOR SEVERABILITY; AND ESTABLISHING AN EFFECTIVE DATE

WHEREAS, the City has received or expects to receive requests to site wireless communica-
tion facilities within its boundaries; and

WHEREAS, the City recognizes that Congress, pursuant to the Telecommunications Act of
1996, has imposed requirements that local governments not unreasonably discriminate among
providers of functionally equivalent personal wireless services, or act in a manner that prohibits or
has the effect of prohibiting the provision of personal wireless services, while at the same time
preserving traditional State and local authority over the placement, construction, and modification
of wireless communication facilities; and

WHEREAS, the City finds that the provisioning of personal wireless services to the residents
of the City of Tukwila is in the public interest, and that permitting the placement, construction and
modification of wireless communication facilities within its boundaries is necessary to support such
service; and

WHEREAS, it is the City’s intent therefore to permit the placement, construction, and
modification of wireless communication facilities within its boundaries; and

WHEREAS, the City also finds that placement, construction and modification of wireless
communication facilities could adversely affect the character, aesthetics, property values, historic
significance, and environmental quality of the community; and

WHEREAS, the City also finds that construction/installation of new towers to support
antenna installations is likely to have a more significant adverse impact upon the character,
aesthetics, property values, historic significance, and environmental quality of the community than
use of existing towers, structures, and power poles and use of alternative technology for such
installations; and

WHEREAS, the City has undertaken a review of its Zoning Code and determined that
existing Zoning Code provisions are technologically dated, unclear or non-existent regarding
wireless communication facilities, and do not adequately implement the goals, objectives and
policies of the adopted Comprehensive Plan or adequately protect the public health, safety and
welfare; and

WHEREAS, it is the City’s intent to protect and promote the public health, safety and
welfare by adding new regulations to the City’s Zoning Code regarding the placement,
construction and modification of wireless communication facilities within its boundaries; and

WHEREAS, the Planning Commission, after conducting three public hearings on May 25,
June 22 and July 27, 2006, recommended that the City Council adopt the proposed new wireless
communication facilities regulations; and

WHEREAS, the City Council’s Community Affairs and Parks Committee conducted a public
meeting on August 29, 2006, at which time it heard a presentation from staff and reviewed the
proposed new wireless communication facilities regulations, and upon such review recommended
that modifications to language regarding new towers and height waivers and other minor
modifications be made; and

WHEREAS, the City Council has conducted a duly noticed public hearing during the regular
meeting on October 16, 2006, and subsequently continued further consideration of the proposed
text amendments; and

WHEREAS, the City Council has based its findings and conclusions upon consideration of,
among other things, the existing topography and geography of the City, existing land uses,
available wireless communication technology, existing wireless communications facilities and
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coverage, public testimony, presentations by staff, applicable laws, rules and regulations including,
without limitation, the National Environmental Policy Act and the State Environmental Policy Act,
applicable court decisions, and the records on file with the office of the City Clerk; -

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF TUKWILA,
WASHINGTON, DO ORDAIN AS FOLLOWS:

Section 1. Wireless Communication Facilities. New regulations concerning wireless
communication facilities, to be codified at TMC Chapter 18.58, are hereby adopted as follows:

18.58.010 Purpose

A. The purpose of this Chapter is to regulate the placement, construction and modification
of wireless communication facilities, in order to protect the health, safety and welfare of the public,
while not unreasonably interfering with the development of the competitive wireless
telecommunications marketplace in the City. The purpose of this Chapter will be achieved
through adherence to the following objectives:

1.  Establish clear and nondiscriminatory local regulations concerning wireless
telecommunications providers and services that are consistent with Federal and State laws and
regulations pertaining to telecommunications providers;

2. Protect residential areas and land uses from potential adverse impacts that
wireless communication facilities might create, including but not limited to impacts on aesthetics,
environmentally sensitive areas, historically significant locations, flight corridors, and health and
safety of persons and property;

3.  Encourage providers of wireless communication facilities to locate them, to the
extent possible, in areas where the adverse impact on the community is minimal;

4. Encourage the location of wireless communication facilities in nonresidential
areas and allow wireless communication facilities in residential areas only when necessary, to meet
functional requirements of the telecommunications industry;

5. Minimize the total number of wireless communication facilities in residential
areas;

6. Require cooperation between competitors and, as a primary option, joint use of
new and existing towers, tower sites and suitable structures to the greatest extent possible, in
order to reduce cumulative negative impact upon the City;

7.  Allow wireless communication companies to use City property (i.e. City Hall,
Community Center, parks, etc.) for the placement of wireless facilities, where consistent with
other public needs, as a means to generate revenue for the City;

8. Ensure wireless communication facilities are configured in a way that minimizes
the adverse visual impact of the wireless communication facilities, as viewed from different vantage
points, through careful design, landscape screening, minimal impact siting options and
camouflaging techniques, and through assessment of technology, current location options, siting,
future available locations, innovative siting techniques and siting possibilities beyond the
jurisdictional boundaries of the City;

9.  Enhance the ability of the providers of telecommunications services to provide
such services to the community quickly, effectively and efficiently;

10. Provide for the removal of wireless communication facilities that are abandoned
or no longer inspected for safety concerns and Building Code compliance, and provide a
mechanism for the City to cause these abandoned wireless communication facilities to be removed,
to protect the citizens from imminent harm and danger;

11. Avoid potential damage to adjacent properties from tower failure, through
engineering, careful siting, and maintenance of wireless communication facilities; and

12. Provide a means for public input on major wireless communications facility
placement, construction and modification.

B. In furtherance of these objectives, the City shall give due consideration to the
Comprehensive Land Use Plan, zoning code, existing land uses, and environmentally sensitive
areas in approving sites for the location of communication towers and antennas.

C. These objectives were developed to protect the public health, safety and welfare, to
protect property values, and to minimize visual impact, while furthering the development of
enhanced telecommunication services in the City. These objectives were designed to comply with
the Telecommunications Act of 1996. The provisions of this Chapter are not intended to and shall
not be interpreted to prohibit or to have the effect of prohibiting personal wireless services. This
Chapter shall not be applied in such a manner as to unreasonably discriminate between providers
of functionally equivalent personal wireless services.
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D. To the extent that any provision of this Chapter is inconsistent or conflicts with any
other City ordinance, this Chapter shall control. Otherwise, this Chapter shall be construed
consistently with the other provisions and regulations of the City.

E. In reviewing any application to place, construct or modify wireless communication
facilities, the City shall act within a reasonable period of time after an application for a permit is
duly filed, taking into account the nature and scope of the application. Any decision to deny an
application shall be in writing, supported by substantial evidence contained in a written record.
The City shall approve, approve with conditions, or deny the application in accordance with Title
18 of the Tukwila Municipal Code, this Chapter, the adopted Tukwila Comprehensive Plan, and
other applicable ordinances and regulations.

18.58.020 Authority and Application.

The provisions of this Chapter shall apply to the placement, construction or modification of
all wireless communication facilities, except as specifically exempted in TMC Section 18.58.030.

18.58.030 Exemptions.
The provisions of this Chapter shall not apply to the following:

1. Routine maintenance and repair of wireless communication facilities, excluding
structural work or changes in height or dimensions of antennas, towers or buildings; provided that
the wireless communication facility received approval from the City of Tukwila or King County for
the original placement, construction or subsequent modification. Changing of antennas on
wireless communication facilities is permitted, provided the new antennas have the same area or
less of those removed. The total number of antennas must remain the same. Additional ground
equipment may be placed within an approved equipment enclosure, provided the height of the
equipment does not extend above the screening fence.

2. An antenna that is designed to receive or send direct broadcast satellite service
and/or broadband signals, or other means for providing internet service including direct-to-home
satellite services, and that is 1 meter or less in diameter or diagonal measurement, and when the
antenna is attached to the residence or business that is utilizing the service.

3.  An antenna that is designed to receive video programming services via multipoint
distribution services, including multi-channel multipoint distribution services, instructional
television fixed services, and local multipoint distribution services, and that is 1 meter or less in
diameter or diagonal measurement.

4.  An antenna that is designed to receive television broadcast signals.

5.  Antennas for the receiving and sending of amateur radio devices or HAM radios,
provided that the antennas meet the height requirements of the applicable zoning district, and are
owned and operated by a Federally-licensed amateur radio station operator or are used exclusively
for receive-only antennas. In order to reasonably accommodate licensed amateur radio operators
as required by Federal Code of Regulations, 47 CFR Part 97, as amended, and Order and Opinion
(PRB-1) of the Federal Communication Commission of September 1985, and RCW 35A.21.260, a
licensed amateur radio operator may locate a tower not to exceed the height requirements of the
applicable zoning district, provided the following requirements are met for such towers located in a
residentially-zoned district:

a. The tower and any antennas located thereon shall not have any lights of any
kind on it and shall not be illuminated either directly or indirectly by any artificial means;

b.  The color of the tower and any antennas located thereon must all be the
same and such that it blends into the sky, to the extent allowed under requirements set forth by
the Federal Aviation Administration;

c. No advertising logo, trademark, figurine or other similar marking or
lettering shall be placed on the tower or any wireless communication facilities mounted or
otherwise attached thereto or any building used in conjunction therewith;

d.  The tower shall be located a distance equal to or greater than its height from
any existing residential structure located on adjacent parcels of property, including any attached
accessory structures;

e. A tower must be at least three-quarters of its height from any property line
on the parcel of property on which it is located, unless a licensed engineer certifies that the tower
will not collapse or that it is designed in such a way that, in the event of collapse, it falls within
itself, and in that event, it must be located at least one-third of its height from any property line;

f.  No signs shall be used in conjunction with the tower, except for one sign
not larger than 8'%2” high and 11” wide and as required by Federal regulations;

g.  Towers shall not be leased or rented to commercial users, and shall not
otherwise be used for commercial purposes; and
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h.  All towers must meet all applicable State and Federal statutes, rules and
regulations, including obtaining a building permit from the City, if necessary.

6. Emergency communications equipment during a declared public emergency,
when the equipment is owned and operated by an appropriate public entity.

7.  Any wireless internet facility that is owned and operated by a government entity.

8. Antennas and related equipment no more than 3 feet in height that are being
stored, shipped or displayed for sale.

9.  Radar systems for military and civilian communication and navigation.
18.58.040 Permits Required.

A.  No person may place, construct or modify a wireless communication facility subject to
this Chapter without first having in place a permit issued in accordance with this Chapter. Except
as otherwise provided herein, the requirements of this Chapter are in addition to the applicable
requirements of TMC Title 18.

B.  Any application submitted pursuant to this Chapter shall be reviewed and evaluated by
the Director for all projects located on public or private property. The Director of Public Works or
his/her designee shall review all proposed wireless communication facilities that are totally within
City right-of-way. If a project is both on private or public property and City right-of-way, the DCD
Director shall review the application. Regardless of whether the DCD Director or the Director of
Public Works is reviewing the application, all applications will be reviewed and evaluated pursuant
to the provisions of this Chapter.

C. The applicant is responsible for obtaining all other permits from any other appropriate
governing body (i.e., Washington State Department of Labor and Industries, Federal Aviation
Administration, etc.).

D. This Chapter provides guidelines for the placement and construction of wireless
communication facilities, not exempt as set forth in TMC Section 18.58.030 from its provisions
and modification of wireless communication facilities.

E. No provision of this Chapter shall be interpreted to allow the installation of a wireless
communication facility to reduce the minimum parking or landscaping on a site.

F.  Wireless communication facilities that are governed under this Chapter shall not be
eligible for variances under TMC Chapter 18.72. Any request to deviate from this Chapter shall be
based on the exceptions or waivers set forth in this Chapter.

G. Third Party Expert Review — Applicants use various methodologies and analyses,
including geographically-based computer software, to determine the specific technical parameters
of the services to be provided utilizing the proposed wireless communication facilities, such as
expected coverage area, antenna configuration, capacity, and topographic constraints that affect
signal paths. In certain instances, a third party expert may be needed to review the engineering
and technical data submitted by an applicant for a permit. The City may at its discretion require an
engineering and technical review as part of a permitting process. The costs of the technical review
shall be borne by the applicant.

H. The selection of the third party expert may be by mutual agreement between the
applicant and the City, or at the discretion of the City, with a provision for the applicant and
beneficially interested parties to comment on the proposed expert and review his/her
qualifications. The third party expert review is intended to address interference and public safety
issues and be a site-specific review of engineering and technical aspects of the proposed wireless
communication facilities and/or a review of the applicants' methodology and equipment used, and
is not intended to be a subjective review of the site which was selected by an applicant. Based on
the results of the expert review, the City may require changes to the application. The expert
review shall address the following:

The accuracy and completeness of submissions;

The applicability of analysis techniques and methodologies;

The validity of conclusions reached;

The viability of other sites in the City for the use intended by the applicant; and
Any specific engineering or technical issues designated by the City.

L Any decision by the DCD Director, Director of Public Works, or Planning Commission
shall be given substantial deference in any appeal of a decision by the City to either approve,
approve with conditions, or deny any application for a wireless communication facility.

J.  No alterations or changes shall be made to plans approved by the Director, Director of
Public Works, or Planning Commission without approval from the City. Minor changes which do
not change the overall project may be approved by the Director as a minor modification.

N N
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18.58.050 Types of Permits/Priority/Restrictions.

A.  Applications will be reviewed based on the type of wireless communication facilities
requested to be permitted. Each wireless communication facility requires the appropriate type of
project permit review, as shown in Table A:

TABLE A
Type of Permit Required, Based on
Type of Wireless Communication Facility

Zoning!"

Type of Facility Residential | Commercial | Industrial
Transmission tower Type 1 Type 1 Type 1
co-location
Adding antennas to an Type 1@ Type 1@ Type 1@
existing tower
Utility pole co-location Type 2 Type 2 Type 2

Concealed building attached | Type 28 Type 2V Type 1

Non-concealed building Type 2 Type 2 Type 1
attached
New tower or waiver requestf Type 4 Type 4 Type 4

(1)  Zoning for any private/public property or right-of-way:
Residential — LDR, MDR, or HDR.
Commercial — O, MUQ, RCC, NCC, RC, RCM, TUC, C/LI or TVS.
Industrial — LI, HI, MIC/L, or MIC/H.

(2)  Provided the height of the tower does not increase and the square footage of the
enclosure area does not increase.

(3)  An applicant may request to install a non-concealed building attached facility, under
TMC Section 18.58.150.

In the event of uncertainty on the type of a wireless facility, the DCD Director shall
have the authority to determine how a proposed facility is incorporated into Table A.

B.  The priorities for the type of wireless communication facility shall be based upon their
placement in Table A; most desirable facilities are located toward the top and least desirable
facilities toward the bottom. Any application for a wireless communication facility must follow the
hierarchy of Table A. For example, an applicant must demonstrate by engineering evidence that
using a transmission tower co-location is not possible before moving to a utility pole co-location,
and so forth, with the last possible siting option being a new tower or waiver request.

C. The City’s preferences for locating new wireless communications facilities are as
follows:

1. Place antennas on existing structures, such as buildings, towers, water towers, or
electrical transmission towers.

2. Place wireless communication facilities in nonresidentially-zoned districts and
nonresidential property.

3. Place antennas and towers on public property and on appropriate rights-of-way if
practical, provided that no obligation is created herein for the City to allow the use of City property
or public right-of-way for this purpose.

4. City Property/Public Rights-of-Way. The placement of personal wireless
communication facilities on City-owned property and public rights-of-way will be subject to other
applicable sections of the Tukwila Municipal Code and review by other departments (i.e., Public
Works, Parks and Recreation, etc.).

5.  Wireless communication facilities shall not be permitted on property designated
as landmark or as part of a historic district.

D. Applicants shall submit all of the information required pursuant to TMC 18.104.060
and the following:
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