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18.04.010 Findings.

The city council of the city of Mount Vernon
hereby finds:

A. That the city’s public rights-of-way and
other city real property constitutes a public invest-
ment in valuable property, which has been
acquired and maintained by the city over many
years at taxpayer expense;

B. That such public property is critical to the
travel of persons and the transport of goods in the
business and social life of the community; is used
by the city and other government agencies to pro-
vide services to protect public safety, critical utility
services to its citizens, including electric, water and
wastewater utility services; and is used by the city
to provide telecommunications and other services
to itself and other government agencies;

C. That such public property can be partially
occupied by private companies and other entities
for facilities used in the delivery, conveyance, and
transmission of utility and public services rendered
for profit, to the enhancement of the health, wel-
fare, and general economic well-being of the city
and its citizens;

D. That such public property is a unique
resource so that proper management by the city is
necessary, to maximize the efficiency and mini-
mize the costs to the taxpayers of the foregoing
uses and to minimize the inconvenience and other
ill effects, including degradation, upon the public
from the construction, emplacement, relocation,
and maintenance of telecommunication facilities in
the public rights-of-way;

E. That it is in the interest of the public to per-
mit use of the public rights-of-way and to establish
standards for use of the public rights-of-way for
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operators of telecommunications systems in a man-
ner which:

1. Protects the public interests in the use of
the limited physical capacity of the public rights-
of-way;

2. Protects the public and the city from any
harm resulting from such private use of public
rights-of-way, and preserves and improves the aes-
thetics of the community;

3. Protects the city’s interests in using the
public rights-of-way for the provision of services
to the public, other governmental agencies and
itself;

4. Protects and carries out the regulatory
authority of the city and recovers administrative
costs, in a manner consistent with federal and state
law; and

5. Compensates the city for the fair and rea-
sonable value of such property used, and for ongo-
ing costs associated with the use of that property,
insofar as possible. (Ord. 2959 § 1, 1999).

18.04.020 Purpose.

The purpose and intent of this title is to:

A. Establish guidelines and policies through
which the city will permit and manage access to the
limited physical capacity of the available public
rights-of-way of the city for telecommunications
purposes on a competitively neutral basis;

B. Assure that the city can continue to fairly
and responsibly protect the public health, safety,
and welfare;

C. Enable the city to discharge its public trust
responsibilities consistent with rapidly evolving
federal and state regulatory policies, industry com-
petition, and technological development;

D. Establish a clear and nondiscriminatory
local policy, local guidelines, standards, and time
frames for use of the public rights-of-way by tele-
communications providers;

E. Assure that all telecommunications systems
and private telecommunications systems within the
city comply with the ordinances, rules, and regula-
tions of the city;

F. Assure that the city’s current and ongoing
costs of granting and regulating private access to
and use of the public rights-of-way are fully paid
by those seeking access and using such public
rights-of-way, and assure that the taxpayers secure
fair and reasonable compensation, in a nondiscrim-
inatory manner, for permitting private use of the
public rights-of-way in a manner consistent with
state and federal law;

G. Encourage economic development within
the city while preserving aesthetic and other com-
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munity values and preventing the proliferation of
above-ground facilities;

H. Ensure the ability of the city to obtain suffi-
cient information from persons subject to the pro-
visions of this title to enable the city to make
effective decisions regarding access to city rights-
of-way and the effective management of activity in
the rights-of-way; and

I. Conservethe limited physical capacity of the
public rights-of-way held in publictrust by thecity.
(Ord. 2959 § 1, 1999).

18.04.030 Definitions.

For the purpose of this title, the following words
and phrases shall have the meanings given herein,
unless the context of the sentence in which they are
used shall clearly indicate otherwise. When not
inconsistent with the context, words used in the
present tense include the future tense; words in the
plural number include the singular number; and
words in the singular number include the plural
number; and the masculine gender includes the
feminine gender. Unless otherwise expressly
stated, words not defined in this title shall be con-
strued consistently with Title 47 of the United
States Code, and with the constitution and statutory
law of the state of Washington. References to gov-
ernmental entities (whether persons or entities)
refer to those entities or their successors in author-
ity. If specific provisions of law referred to herein
are renumbered, then the reference shall be read to
refer to the renumbered provision. References to
laws, ordinances or regulations shall be interpreted
broadly to cover government actions, however
denominated, and include laws, ordinances and
regulations now in force or hereinafter enacted or
amended.

“Applicant” means any person or entity that
applies for any right-of-way license, franchise,
lease, or other permit pursuant to this title.

“Application fee” means the charge specified in
MVMC 18.08.020, and designed to recover the
city’'s costs in processing applications for any
right-of-way license, facilities lease, or other per-
mit pursuant to this title.

“Cable service” for the purpose of this title shall
have the same meaning provided by the Cable
Communications Policy Act of 1984, 47 U.S.C.
Sections 521 et seq., as amended by the Cable
Television Consumer Protection and Competition
Act of 1992, as further amended by the Telecom-
munications Act of 1996, as further amended from
time to time.

“Cable system” means a facility consisting of a
set of closed transmission paths and associated sig-
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nal generation, reception, and control equipment
that is designed to provide cable service.

“City” means the city of Mount Vernon, a
municipal corporation of the state of Washington,
in its present incorporated form or in any later reor-
ganized, consolidated, enlarged, or reincorporated
form.

“City property” means and includes all real
property, utility poles, conduits, and similar facili-
ties owned by the city, other than public streets and
utility easements as those terms are defined herein,
and all property held in a proprietary capacity by
the city, which are not subject to right-of-way
licensing and franchising as provided in this title.

“Construction, operation or repair,” and also
similar formulations of these terms, mean the
named actions interpreted broadly, encompassing
but not limited to, installation, extension, mainte-
nance, replacement of components, relocation,
undergrounding, grading, site preparation, adjust-
ing, testing, make-ready, and excavation.

“Director” means the public works director of
the city of Mount Vernon.

“Emergency” means a condition of imminent
danger to the health, safety, and welfare of prop-
erty or persons located within the city including,
without limitation, damage to persons or property
from natural consequences, such as storms, earth-
quakes, riots or wars.

“Facilities lease” or “lease” means the legal
authorization to possess, occupy, and use discrete
city property for a specified term and under the
specified conditions as agreed to between the city
and the lessee.

“FCC” or “Federal Communications Commis-
sion” means the federal administrative agency, or
lawful successor, authorized to regulate and over-
see telecommunications, cable, and open video
carriers, operators and providers on a national
level.

“Fiber optics” means the technology of guiding
and projecting light for use as a communications
medium.

“Franchise” shall mean the initial authorization,
or renewal thereof, granted by the city to a carrier
or operator of a telecommunications system under
this title giving the carrier or operator the nonex-
clusive right to occupy the space in, under, over or
across public rights-of-way of the city to provide
title service within a franchise area. Any franchise
shall be issued in the form of an ordinance of the
city, and must be accepted by the franchisee to
become effective in the time and manner specified
by the city, the Mount Vernon Municipal Code, or
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the franchise ordinance. Such franchise shall not
include or be a substitute for:

A. Any other permit or authorization required
for the privilege of transacting and carrying on a
business within the city required by the ordinances
and laws of the city;

B. Any permit, agreement or authorization
required in connection with operations on or in
public streets or property, including by way of
example and not limitation, construction and street
cut permits;

C. Any permits or agreements for occupying
any other property of the city or private entities to
which access is not specifically granted by the
franchise including, without limitation, permits
and agreements for placing devices on or in poles,
conduits, other structures, or railroad easements,
whether owned by the city, or a private entity; or

By way of example, and without limiting the
foregoing, thistitle shall not be read to diminish or
in any way affect the authority of the city to control
and charge for the use of its real estate, fixtures or
personal property. Therefore, any person who
desires to use such property must obtain additional
approvals, franchises, or agreements for that pur-
pose, as may be required by the city.

“Franchise area” means the area of the city that
a franchisee is authorized to serve by the terms of
its franchise or by operation of law.

“Franchise territory” means the entire area of
the city in its present incorporated form or in any
later reorganized, consolidated, enlarged, or re-
incorporated form, within which the city is autho-
rized to grant franchises, right-of-way licenses or
facilities leases.

“Franchisee” means the person, firm or corpora-
tion to whom or which a franchise, as defined in
this section, is granted by the council under this
titte and the lawful successor, transferee or
assignee of said person, firm or corporation subject
to such conditions as may be defined in this title.

“Grantee” as used generally herein shall mean
the holder of a right-of-way license, or facilities
lease.

“Gross revenues” for purposes of this title
include all revenue, including funds used to pay
franchise fees, from the provision of telecommuni-
cations services in the city via the telecommunica-
tions system; provided, however, gross revenues
shall not include taxes imposed directly upon any
subscriber or user by the federal, state, county, or
other governmental unit and required to be col-
lected by the grantee; provided further, that an
grantee may deduct from its gross revenues those
revenues received from a lessee or a like provider
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that holds a franchise or license under this title;
provided, that lessee or like provider submits a cer-
tificate to the telecommunications grantee stating
that it has paid the fees it owes the city for the
applicable reporting period. Copies of the certifi-

cate must be provided to the city.

“license” or “right-of-way license” refers to the
legal authorization to use the public rights-of-way
to construct, maintain or repair a telecommunica-
tions facility or a telecommunications system. The
term license or right-of-way license shall not mean
or include:

A. Any other permit or authorization required
for the privilege of transacting and carrying on a
business within the city required by the ordinances
and laws of the city;

B. Any permit, agreement, or authorization
required in connection with operations on public
streets or property, including by way of example
and not limitation right-of-way construction per-
mits as defined in the city’s street excavations ordi-
nance, Chapter 12.16 MVMC;

C. Any permits or agreements for occupying
any other property of the city or private entities to
which access is not specifically granted by the
right-of-way license including, without limitation,
permits and agreements for placing devices on or
in poles, conduits, other structures, or railroad
easements, whether owned by the city or a private
entity; or

D. The right to place devices in the right-of-
way, such as pay telephones, for end-user use in
originating and terminating transmissions, other-
wise authorized, as by a facilities lease.

“Licensee” means the person, firm or corpora-
tion to whom or which a license, as defined in this
section, is granted by the council under this title
and the lawful successor, transferee or assignee of
said person, firm or corporation subject to such
conditions as may be defined in this title.

“Open video system” or “OVS” refers to a facil-
ity consisting of a set of transmission paths and
associated signal generation, reception, and control
equipment that is designed to provide title service,
which includes video programming, which is pro-
vided to multiple subscribers within a community,
and which the Federal Communications Commis-
sion or its successor has certified as compliant with
Part 76 of its rules, 47 C.F.R., Part 76, as may be
hereafter amended.

“Open video system service” means video pro-
gramming by means of an open video system.

“Overhead facilities” refers to electric utility
and telecommunications facilities located above
the surface of the ground, including the under-
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ground supports and foundations for such facili-
ties.

“Person” means and includes corporations,
companies, associations, joint stock companies or
associations, firms, partnerships, limited liability
companies and individuals and includes their les-
sors, trustees and receivers, but not the city.

“Private telecommunications system” means a
telecommunications system controlled by a person
or entity for the sole and exclusive use of such per-
son, entity or affiliate thereof, including the provi-
sion of private shared telecommunications services
within a user group located in discrete private pre-
mises in building complexes, campuses, or high
rise buildings, by such party or entity, but not
encompassing in any respect, a system offered for
hire, sale, or resale to the general public.

“Public right-of-way” or “public way” means
and includes the public streets and easements
which, under city ordinances or applicable laws,
the city has authority to grant franchises, licenses,
or leases for use thereof, or has regulatory authority
thereover, and as may be more specifically defined
in the franchise, license, or lease granting any right
to or use thereof. Public ways for the purpose of
this title do not include buildings, parks, poles,
conduits or similar facilities or property owned by
or leased to the city, including, by way of example
and not limitation, structures in the public Way
such as utility poles, light poles and bridges.

“Telecommunications carrier” or “carrier”
means every person that owns or controls plant,
equipment or property within the city, used or to be
used for the purpose of offering telecommunica-
tions service.

“Telecommunications facilities” means all of
the plant, equipment, fixtures, appurtenances,
antennas, and other facilities necessary or conve-
nient to furnish and deliver telecommunications
service, including, but not limited to poles with or
without crossarms, wires, lines, conduits, cables,
communications and signal lines and equipment,
braces, guys, anchors, vaults, and all attachments,
appurtenances, and appliances necessary or inci-
dental to the distribution and use of telecommuni-
cations service.

“Telecommunications provider” or “provider”
means every person owning, operating, or manag-
ing any facilities used to provide telecommunica-
tions service for hire, sale, or resale to the general
public. The term includes the legal successor to any
such person.

“Telecommunications service” means the trans-
mission for hire of information in electronic or
optical form, including, but not limited to, voice,
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video, or data. Telecommunications services
include telephone service but does not include title
service, open video system service or over-the-air
broadcasts to the public-at-large from facilities

licensed by the Federal Communications Commis-
sion or any successor thereto.

“Telecommunications system” means a tangible
facility that is used to provide one or more telecom-
munications services, any portion of which occu-
pies public rights-of-way. The term telecommuni-
cations system by way of example, and not
limitation, includes wires, equipment cabinets,
guys, conduit, radio transmitting towers, poles,
other supporting structures, and associated and
appurtenant facilities used to transmit telecommu-
nications signals. The term telecommunications
system includes all devices mounted on electric
utility poles in the public rights-of-way through
which telecommunications services are originated
or terminated. A title system is not a telecommuni-
cations system to the extent that it provides only
title service; an open video system is not a telecom-
munications system to the extent that it provides
only video services.

“Transfer” means any transaction in which:

A. There is any change, acquisition, or transfer
of working control of the franchisee or right-of-
way license holder; or

B. The rights and/or obligations held by the
franchisee or right-of-way license holder under the
franchise or right-of-way license are transferred,
sold, assigned, or leased, in whole or in part, to
another party. It will be presumed that any transfer
or cumulative transfer of voting interest of 20 per-
cent or more is transfer of working control within
the meaning of this paragraph.

“Underground facilities” means utility and tele-
communications facilities located under the sur-
face of the ground, excluding the underground
foundations or supports for overhead facilities.

“Utility easement” means any easement owned
by the city and acquired, established, dedicated or
devoted for public utility purposes not inconsistent
with telecommunications facilities, excluding
easements not specifically allowing license, fran-
chise or lease holders.

“Utility facilities” means the plant, equipment
and property, including but not limited to the poles,
pipes, mains, conduits, ducts, cables, wires, plant
and equipment located under, on or above the sur-
face of the ground within the public rights-of-way
of the city and used or to be used for the purpose of
providing utility and telecommunications services.

“Working control” as used herein means the
ability to affect management decisions. It will be
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presumed that voting interest of 20 percent or more
is considered working control within the meaning
of this title. (Ord. 2959 § 1, 1999).

18.04.040 Occupation licenserequired.

Except as otherwise provided in this title, or
except as specifically exempted by Chapter 5.48
MVMC, any person engaged in the business of
telecommunications service of any kind originat-
ing or terminating in the city shall first obtain an
occupation license from the city pursuant to Chap-
ter 5.48 MVMC. (Ord. 2959 § 1, 1999).

18.04.050 Right-of-way license required for
telecommunications service.

Except as otherwise provided herein, any person
who occupies, or desires to occupy for the first
time, any public right-of-way of the city for the
purpose of providing telecommunications service
shall first obtain a right-of-way license pursuant to
the provisions of this title. The fact that a particular
franchised or licensed facility may be used for mul-
tiple purposes does not obviate the need to obtain a
franchise for other purposes. By way of illustration
and not limitation, an operator of a title system
must obtain a cable franchise and, should it intend
to provide telecommunications services over the
same facilities, must also obtain a right-of-way
license. (Ord. 2959 § 1, 1999).

18.04.060 Rulesand regulations by the city.

A. In addition to the inherent powers of the city
to regulate and control any authorization, license,
or lease it issues, the authority granted to it by the
Cable Act and the Telecommunications Act of
1996, and those powers expressly reserved by the
city, or agreed to and provided for in any authori-
zation, or lease, the right and power is hereby
reserved by the city to promulgate such additional
regulations as it may find necessary in the exercise
of its lawful powers giving due regard to the rights
of grantees. Except as provided in this chapter, the
foregoing does not allow for amendment by the
city of material terms of any authorization, license,
or lease it issues without the consent of the grantee.

B. The city reserves the right to delegate
administrative functions, including lease adminis-
tration to a designated agent, consistent with the
provisions of this title.

C. The director may adopt such administrative
rules as the director determines to be necessary and
convenient in the proper administration of this title.
(Ord. 2959 § 1, 1999).

18-7

18.04.100

18.04.070 Facilitiesleaserequired.

A. Any person who occupies or desires to
locate telecommunications equipment on or in any
city property, real or personal, including city-
owned physical facilities, shall first obtain from the
city a facilities lease pursuant to Chapter 18.06
MVMC.

B. The city council may, in its sole discretion,
approve facilities leases for the location of tele-
communications facilities and upon city property,
on the terms and conditions as determined by the
city council. Neither this section, nor any other
provision of this title, shall be construed to create
an entitlement or vested right in any person. (Ord.
2959 § 1, 1999).

18.04.080 Construction permitsrequired.

Except as otherwise provided herein, the holder
of a right-of-way license or facilities lease granted
pursuant to this title shall obtain such other permits
as may be required by the city, including, but not
limited to, building permits, electrical permits, and
right-of-way construction permits prior to com-
mencing any construction operations within the
city. No work, construction, development, excava-
tion, or installation of any equipment or facilities
for which a permit is required under Chapter 12.16
MVMC shall take place within the public rights-of-
way or upon city property until such time as the
right-of-way construction permit is issued, except
as may be provided in the city’s administrative
rules and procedures. (Ord. 2959 § 1, 1999).

18.04.090 Effect of other laws.

A. Nothing in this title shall be deemed to cre-
ate an obligation upon any person for which the
city is forbidden to require pursuant to federal,
state, or other law.

B. No reference herein, or in any franchise or
right-of-way license shall be deemed to be a repre-
sentation or guarantee by the city that its interest or
other right to control the use of such property is
sufficient to permit its use for telecommunication
purposes, and a franchise or right-of-way license
shall be deemed to grant no more than those rights
which the city may have the undisputed right and
power to give. (Ord. 2959 § 1, 1999).

18.04.100 Revocation of lease or license.

The revocation of a right-of-way license or
facilities lease for one particular service in and of
itself will not affect the authority of a license
holder or lessee to continue to occupy the rights-of-
way to provide services for which it holds other
licenses or leases. (Ord. 2959 § 1, 1999).
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18.04.110 Transitional provisions.

A. Persons Operating without a Right-of-Way
License. Any person operating any telecommuni-
cations facility which requires a right-of-way
license under thistitle shall have 90 days from the
effective date of the ordinance codified in thistitle
to filethe necessary applications for aright-of-way
license under this title. Any person timely filing
such an application shall not be subject to city rem-
edies under Chapter 18.12 MVMC for failure to
have such a right-of-way license as long as said
application remains pending; provided, however,
that nothing herein shall relieve any person of any
ligbility for failure to obtain any right-of-way
license, or other permit or approval required under
other provisions of the Mount Vernon Municipal
Code, and nothing herein shall prevent the city
from requiring removal of any facilitiesinstalled in
violation of the Mount Vernon Municipa Code.

B. Persons Holding Right-of-Way Licenses.
Any person holding an outstanding right-of-way
license from the city for atelecommunications sys-
tem to provide specified services or for a private
telecommunications system may continue to oper-
ate under the existing right-of-way license to the
conclusion of its present term (but not any renewal
or extension thereof) with respect to those activi-
ties expressly authorized by the right-of-way
license; provided, however, that such license
holder may elect at any time to apply for a super-
seding right-of-way license under this title and
must seek additional right-of-way licenses to pro-
vide other services; and provided further, that such
person shall be subject to the other provisions of
this title to the extent permitted by law; provided
further, that right-of-way licenses that are revoca
ble at will may be revoked by the city, and the
right-of-way use holder may be required to obtain
anew right-of-way license under thistitle.

C. Persons Holding Leases for Property. Any
lessee, under a lease from the city for facilities
located on city property that isvalid and inforce on
the effective date of this title, may continue to
occupy such property to the conclusion of the term
of the lease (but not any renewal or extension
thereof), in accordance with the terms of such
lease; provided, however, that such lessee may
elect at any time to apply for a superseding lease,
or right-of-way license under this title. (Ord. 2959
§ 1, 1999).
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Nonexclusive grant.

Rights granted.

Facilities lease provisions.

Amendment.

Renewal.

Renewal determination.

Obligation to cure as a condition of
renewal.

18.06.010 Applications.
A. Right-of-Way License Application.

1. Required Information. Any person that
desires a right-of-way license pursuant to this title
shall file an application with the city, which appli-
cation shall be made on the city’s forms, and shall
include the following information and materials:

a. The identity of the applicant and per-
sons who are authorized by the applicant to exer-
cise control over the applicant’s operations within
the city;

b. A description of the telecommunica-
tions services that are or will be offered or provided
by the applicant over its telecommunications facil-
ities. Only general, nonproprietary information
need be provided,;

c. Whether the applicant intends to pro-
vide title service, open video system service, or
other video programming service, and sufficient
information to determine whether such service is
subject to the city’s applicable cable franchising
ordinances and regulations, in which case a sepa-
rate cable television franchise from the city must
be obtained. Only general, nonproprietary infor-
mation need be provided;

d. Atthe time of the application, maps of
the applicant’s facilities intended to be located
within the city’s public rights-of-way, or on city
property. The director shall have the discretion to
prescribe the format and/or media of the maps,
consistent with city codes and policies. To the
extent compatible with the city’s software, the
grantee may provide maps in a computer readable
format. The maps shall be in sufficient detail to
identify:
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i. The location and route requested
for applicant’s proposed facilities;

ii. The specific trees, structures,
improvements, facilities and obstructions, if any,
situated within the public right-of-way or on city
property that the applicant proposes to temporarily
or permanently remove or relocate; provided, that
trees with a caliper of less than six inches at a point
three feet above grade need not be indicated;

e. A description of the city’s existing
available facilities, such as utility poles, conduits,
or vaults, that the applicant proposes to use to pro-
vide such telecommunications services. Use of the
city’s facilities is subject to applicable city regula-
tions and the facilities leases provided in Chapter
18.10 MVMC;

f. A preliminary construction schedule
and completion date;

g. Copies of any applicable certificates
that authorize the applicant to provide telecommu-
nications services as may be required by federal or
state law; and

h. Such other information as the director
may reasonably require as it relates to the use of the
public rights-of-way.

2. Deposits or Charges and Application
Fees. The application shall be accompanied by all
deposits or charges and application fees required
pursuant to this title.

3. Proprietary Information. In the event any
information required by the city is considered by
the applicant to be a business or trade secret and/or
proprietary information within the meaning of the
Public Records Act, Chapter 42.17 RCW and/or
the Uniform Trade Secrets Act, Chapter 19.108
RCW, then such information shall be provided to
the city in a separate envelope clearly marked
“Proprietary information: DO NOT DISCLOSE”
on the exterior of the envelope. The city will exer-
cise good faith efforts to protect the confidentiality
of the business or trade secrets or proprietary infor-
mation that are designated as such.

a. Inthe event a public disclosure request
is made for information marked as proprietary, and
if the city attorney determines that the information
may be subject to being disclosed, or if the city
determines that the information should be dis-
closed in connection with its enforcement of any
provision of this title, or in the exercise of its police
or regulatory powers, then the city shall make rea-
sonable efforts to immediately notify the applicant
of the applicant’s opportunity to seek a protective
order from a court with appropriate jurisdiction.
Any means of notification may be utilized that is
reasonably calculated by the city to reach the appli-
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cant, including notices by facsimile, telephone, or
electronic medium. It is the sole responsibility of
the applicant to provide the city with current infor-

mation to allow the city to contact the applicant in
a timely fashion.

b. In the event that the applicant does not
obtain a protective order within 10 days or, if
shorter, the time limitation set forth in state law,
then the city may disclose the information. It shall
be a condition of any permit, license, or lease
issued pursuant to this title, and any application
therefor, that the applicant shall reimburse and
indemnify the city for all costs and damages that
may be awarded or assessed by the court for any
actions the city took at the request of the applicant,
in addition to the city’s reasonable attorney’s fees.

c. Inlieu of the foregoing disclosure pro-
cedures set forth in subsections (A)(3)(a) and (b) of
this section, the proper city officials may enter into
a supplemental agreement providing for the protec-
tion, and disclosure, of such trade secrets and pro-
prietary information in accordance with the
disclosure provisions set forth in RCW 80.04.095;
provided, that the applicant agrees to indemnify,
defend, and hold the city harmless from any costs
and expenses, including reasonable attorney’s fees,
incurred by the city in resisting disclosure of the
information identified as trade secrets and/or pro-
prietary information by the applicant.

4. Applications for Transfer. An application
for a transfer of a license to another person must
contain the same information required by subsec-
tion (A)(1) of this section, except that, if the trans-
feror submitted an application under subsection
(A)(1) of this section, to the extent information
provided by the transferor under subsection (A)(1)
of this section remains accurate, the transferee may
simply cross-reference the earlier application.

B. Facilities Lease Application.

1. Any person that desires to obtain the
city’s approval of a facilities lease for telecommu-
nications facilities pursuant to this chapter shall file
a lease application with the city which application
shall be made on the city’s forms, and which shall
include the following information:

a. The identity of the applicant;

b. A description of the telecommunica-
tions facilities or other equipment proposed to be
located upon city property;

c. A description of the city property upon
which the applicant proposes to locate telecommu-
nications facilities or other equipment;

d. Demonstration of compliance with
Chapter 17.100 MVMC, Wireless Telecommuni-
cations Towers and Antennas, if applicable.
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e. Preliminary plans and specifications
in sufficient detail to identify:

i. The location(s) of existing tele-
communicationsfacilities or other equipment upon
the city property if reasonably known, whether
publicly or privately owned.

ii. Thelocation and source of electric
and other utilities required for the installation and
operation of the proposed facilities.

f. Accurate scale conceptual drawings
and diagrams of sufficient specificity to analyze
the aesthetic impacts of the proposed telecommu-
nications facilities or other equipment;

g. An accurate map showing the location
of any existing telecommunicationsfacilitiesin the
city that applicant intends to use or lease;

2. All deposits or charges and application
fees required pursuant to this title. (Ord. 2959 § 1,
1999).

18.06.020 Determination by the city.

A. Within 90 days after receiving a complete
application under MVMC 18.06.010, the director
shall issue a written recommendation to the city
council that the application be granted or denied in
whole or in part; provided, that if the director
requests additional information from the applicant
pursuant to MVMC 18.06.010, then in that event
the 90-day time period shall be suspended until
such time as the requested information is provided
to the director; and provided further, that the 90-
day review period shall not be construed by the
applicant as a guarantee, warranty, or affirmation
that the city will complete review within the 90-
day time period.

B. If the director recommends that an applica-
tion be granted, the director’s written recommen-
dation to the city council shall be accompanied by
appropriate legislation granting the same, for
approval and adoption by the council.

C. If the director recommends that an applica-
tion be denied, the director’s written recommenda-
tion to the city council shall include the reasons for
denial.

D. The recommendation to grant or deny an
application shall be based upon the following fac-
tors:

1. Whether the applicant has received all
requisite permits and authorizations from any state
or local agency with jurisdiction over the construc-
tion activities proposed by the applicant;

2. The capacity of the public ways to
accommodate the applicant’s proposed facilities;
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3. The capacity of the public ways to
accommodate additional utility facilities if the
authorization is granted,;

4. The disruption, if any, of public or private
facilities, improvements, service, or landscaping if
the authorization is granted;

5. The anticipated consequences to public
safety of disrupting travel within the public rights-
of-ways;

6. The effect, if any, on public health, safety
and welfare after the completion of construction if
the authorization is granted; provided, that the
potential effects of electromagnetic radiation shall
not be considered;

7. The availability of alternate routes and/or
locations for the proposed facilities; and

8. Such other factors as may demonstrate
that the grant to use the public ways will adversely
affect the public health, safety, and welfare.

E. The director's recommendation to the city
council shall be placed on the next available city
council agenda; provided, that the city council may
continue the matter to a later date.

F. The city council may accept, reject, or mod-
ify the director's recommendation.

G. An applicant shall not be issued a license or
lease if it files or in the previous three years filed
materially inaccurate or misleading information in
an application, or intentionally withheld informa-
tion that the applicant lawfully is required to pro-
vide.

H. In the case of a transfer, any approval will
also be subject to a determination that:

1. The transferee will agree to be bound by
all the conditions of the license or lease, and will
assume all the obligations of its predecessor; and

2. Any outstanding compliance and com-
pensation issues will be resolved or preserved to
the satisfaction of the city prior to the effective date
of the transfer. (Ord. 2959 § 1, 1999).

18.06.030 Term.

A. Right-of-Way License. Unless otherwise
specified in a right-of-way license, a right-of-way
license granted hereunder shall be valid for a term
of five years, subject to renewal as provided in this
title.

B. Facilities Lease. Unless otherwise specified
in a lease agreement, a facilities lease granted here-
under shall be valid for a term of one year, subject
to annual renewal as provided in this title. (Ord.
2959 § 1, 1999).
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18.06.040 Agreement.

No authorization shall be deemed to have been
granted hereunder until the applicant and the city
have executed awritten agreement setting forth the
particular terms and provisions under which the
grantee has been granted the right to occupy and
use public rights-of-way of the city. (Ord. 2959 §
1, 1999).

18.06.050 Nonexclusive grant.

No right-of-way license granted under this title
shall confer any exclusive right, privilege, license
or franchise to occupy or use the public rights-of-
way or property of the city for delivery of telecom-
munications services or any other purposes. (Ord.
2959 § 1, 1999).

18.06.060 Rightsgranted.
A. General.

1. No right-of-way license or facilities lease
granted under this chapter shall convey any right,
equitable or legal title, or interest in the public
rights-of-way or city property, but shall be deemed
a right-of-way license or facilities lease only to use
and occupy the public rights-of-way or city prop-
erty for the limited purposes and on the terms
stated in the agreement entered pursuant to MVMC
18.06.040, and subject to the limitations in this
title. Further, no right-of-way license or facilities
lease shall be construed as a warranty of title.

2. Every license or lease shall be:

a. Interpreted in a manner that conforms
to the purposes of this title;

b. Deemed to provide for forfeiture
under the circumstances set forth in the provisions
of this title and any agreement granted hereunder;
and

c. Construed to exclude the grant of any
rights in any easement granted to the city for any
purpose inconsistent with telecommunications pur-
poses. (Ord. 2959 § 1, 1999).

18.06.070 Facilitieslease provisions.

A. Interference with Other Users. No facilities
lease shall be granted under this chapter unless it
contains a provision substantially similar to the fol-
lowing:

The city may have previously entered into
leases with other tenants for their equip-
ment and antennae facilities on the same
real property as that leased by lessee, and
the lessee’s possessory interest extends
only to the discrete area occupied by les-
see. Lessee acknowledges that the city is

18-11

18.06.070

also leasing the city property for the pur-
poses of transmitting and receiving tele-
communications signals from the city
property. The city makes no warranty that
other telecommunications equipment,
whether in place at the time of the execu-
tion of the lease or installed during the
term of the facilities lease, is in compliance
with applicable law and will not interfere
with lessee’s equipment, and the city shall
not in any way be responsible or liable for
any interference with lessee’s use of the
city property which may be caused by the
use and operation of any other tenant’s
equipment, even if caused by new technol-

ogy.

In the event that any other tenant’s activi-
ties interfere with the lessee’s use of the
city property, and the lessee cannot re-
solve this interference with the other ten-
ants, the lessee may, upon 30 days’ notice
to the city, terminate this lease and restore
the city property to its original condition,
reasonable wear and tear excepted. The
lessee shall cooperate with all other ten-
ants to identify the causes of and work to-
wards the resolution of any electronic
interference problem. In addition, the les-
see agrees to immediately eliminate any
radio or television interference caused to
city-owned facilities or surrounding resi-
dences at lessee’s own expense and with-
out installation of any additional equipment
or devices on city-owned equipment with-
out the city’s consent.

Lessee further agrees to accept such inter-
ference as may be received from city oper-
ated telecommunications or other facilities
located upon the city property subject to
this lease.

By executing this lease, lessee warrants
that its facilities and equipment are pres-
ently in compliance with all applicable law,
including and regulations promulgated by
the Federal Communications Commis-
sion, and that lessee shall maintain such
compliance at lessee’s expense.
B. Miscellaneous Provisions.

1. In each facilities lease, the city shall spe-
cificaly disclaim any warranties, implied or other-
wise, that the premises are fit for the lessee’s
intended use, or for any other purpose.

2. In each facilities lease, the city reserves
the right to inspect, make repairs, supply services,
and show other prospective tenants the facilities.
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To this extent, the lessee waives its right to quiet
enjoyment of the premises.

3. In each facilities lease, the lessee cove-
nants that the premises will be used solely for the
use and physical support of telecommunications
facilities and associated equipment.

4. In each facilities lease, the lessee shall
covenant that it will not create or permit to exist a
nuisance on the demised premises.

5. In each facilities lease, the |essee shall
consent to the lessor’s efforts to repair and main-
tain the property, as determined necessary in the
lessor’s sole judgment.

6. In the event lessee claims constructive
eviction, lessee’s sole remedy shall be termination
of the facilities lease, together with repayment of
any advance rents and/or deposits.

C. Ownership and Removal of Improvements.

1. No facilities lease shall be granted under
this chapter unless it contains a provision which
states that all buildings, landscaping, and all other
improvements, excepting only telecommunica-
tions equipment, shall become the property of the
city upon expiration or termination of the lease;
provided, that the parties may mutually agree to
some other disposition of such property which
agreement shall be in writing. In the event that tele-
communications equipment is left upon city prop-
erty after expiration or termination of the lease,
they shall become the property of the city if not
removed by the lessee upon 90 days’ written notice
from the city, unless agreed to otherwise by the
City.

2. In the event that the city requires removal
of such improvements, such removal shall be
accomplished at the sole expense of the lessee and
completed within 30 days after receiving notice
from the city requiring removal of the improve-
ments.

D. Cancellation of Lease by Lessee.

1. All facilities leases are contingent upon
the prospective lessee obtaining all necessary per-
mits, approvals, and licenses for the proposed facil-
ities. In the event that the prospective lessee is
unable to obtain all such permits, approvals, and
licenses, it may cancel its lease, and obtain a pro
rata refund of any rents paid, without further obli-
gation by giving 30 days’ prior written notice to the
city.

2. In the event that the holder of a facilities
lease determines that the city property is unsuitable
for its intended purpose, the lessee shall have the
right to cancel the lease upon 120 days’ written
notice to the city. However, no prepaid rent shall be
refundable. (Ord. 2959 § 1, 1999).
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18.06.080 Amendment.

A. Except as provided within an existing right-
of-way license or lease agreement, a new applica-
tion shall be required of any person who desires to
expand, modify, or relocate its telecommunica-
tions facilities in public rights-of-way or city prop-
erty in any manner not authorized in the right-of-
way license or lease agreement previously granted
under this title.

B. If ordered by the city to locate or relocate its
telecommunications facilities in public rights-of-
way not included in a previously granted right-of-
way license or lease agreement, the city shall grant
an amendment to the right-of-way license or lease
agreement without further application. (Ord. 2959
§ 1, 1999).

18.06.090 Renewal.

A grantee that desires to renew its right-of-way
license or lease agreement under this chapter for an
additional term shall, not more than 180 days nor
less than 90 days before expiration of the current
right-of-way license, file an application with the
city for renewal which shall include the following:

A. The information required pursuant to
MVMC 18.06.010;

B. Any information specifically required by the
existing right-of-way license or lease agreement
between the city and the grantee;

C. All deposits or charges and application fees
required pursuant to this title. (Ord. 2959 § 1,
1999).

18.06.100 Renewal deter mination.

Within 90 days after receiving a complete appli-
cation for renewal of an existing right-of-way or
facilities lease, the director shall issue a written
recommendation to the city council that the
renewal be granted or denied in whole or in part.
The renewal of a facilities lease shall be within the
sole discretion of the city council, and no facilities
lease shall be construed so as to contain an option
for an additional term. If the renewal application is
denied, the written determination shall include the
reasons for denial. The decision to grant or deny a
renewal application shall be based upon the follow-
ing standards, in addition to the standards set forth
in MVMC 18.06.020:

A. The continuing capacity of the public rights-
of-way to accommodate the applicant’s existing
facilities; and

B. The applicant’s compliance with the require-
ments of this title and the existing right-of-way
license or facilities lease. (Ord. 2959 § 1, 1999).
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18.06.110 Obligation to cureasa condition of
renewal.

No right-of-way license or lease agreement shall
be renewed until any ongoing violations or defaults
in the grantee’s performance under the right-of-
way license or lease agreement, or of the require-
ments of this title, have been cured, or a plan detail-
ing the corrective action to be taken by the grantee
has been approved by the city. (Ord. 2959 § 1,
1999).
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Chapter 18.08

FEESAND COMPENSATION

Sections:

18.08.010 Payment of fees and compensation to
the city.

18.08.020 Application and review fee.

18.08.030 Right-of-way construction permit fee.

18.08.040 Compensation for use of rights-of-way.

18.08.050 Compensation for city property
occupancy and use, and facility leases.

18.08.060 General rules for payment of fees and
compensation.

18.08.070 Regulatory fees and compensation not
a tax.

18.08.010 Payment of feesand compensation to
the city.

A. Itis the purpose of this chapter to ensure that
the city, as far as possible, is fairly compensated for
the rights granted and receives fair and reasonable
value for use of public rights-of-way and city prop-
erty over which it exercises control, or which is
held in public trust; and that the city is compen-
sated for expenses arising from the use of those
public rights-of-way and city property.

B. The fact that a fee is paid on one type of ser-
vice provided over a telecommunications system
does not excuse a carrier, operator, or provider
from its duty to pay fees on other services provided
over that facility as required by this title.

C. The fees, charges and fines provided for in
this title and any compensation charged and paid
for the public ways provided for herein, whether
fiduciary or in-kind, are separate from, and addi-
tional to, any and all federal, state, local, and city
taxes as may be levied, imposed or due from a tele-
communications provider, its customers or sub-
scribers or on account of the lease, sale, delivery or
transmission of telecommunications services.
(Ord. 2959 § 1, 1999).

18.08.020 Application and review fee.

A. Any applicant for a right-of-way license or
facilities lease, or a renewal, transfer, or modifica-
tion thereof, pursuant to this title shall make an ini-
tial deposit with the city, of one-half of one percent
of the estimated construction cost of the applicant’s
proposed facilities, as certified by the applicant, up
to a maximum of $5,000. The minimum deposit
shall be $250.00.

B. The deposit shall be made as part of the
application filed pursuant to this title and shall be
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used to reimburse the city for its actual administra-

tive expenses incurred in receiving, reviewing,
processing, considering, denying, or approving the
issuance, renewal, transfer, or modification of a
right-of-way license, or facilities lease. The city
may, as costs are incurred, draw upon the deposit

to recover its administrative costs, including, but

not limited to, the reasonable cost of outside con-
sultants retained by the city related to the city’s
consideration and processing of a license or facili-
ties lease. The director, in consultation with the
director of finance, may establish an alternative
billing methodology calculated to recover the
city’'s costs while minimizing administrative
expenses.

C. The director, at any time, may require the
applicant to deposit additional sums if it appears to
the director that the initial deposit or subsequent
deposits will be exhausted prior to the final action
by the city relating to the consideration by the city
of an application for issuance, renewal, transfer, or
modification of a right-of-way license or facilities
lease. The applicant will not be entitled to further
consideration by the city of its requested action
until such time as the additional deposit required
by the director has been deposited with the city.

D. In the event the amount of the deposit of an
applicant is in excess of the amount of the admin-
istrative expenses of the city related to the action
requested, then the applicant shall be entitled to a
return of any such excess amount at such time as
the final action by the city is completed.

E. An applicant whose right-of-way license or
facilities lease application has been withdrawn,
abandoned or denied shall, within 60 days of its
application and review fee payment, be refunded
the balance of its deposit under this section, less:

1. Fifty dollars nonrefundable filing charge;
and

2. All other costs and expenses incurred by
the city in connection with the application. (Ord.
2959 § 1, 1999).

18.08.030 Right-of-way construction permit
fee.

A. Prior to actual construction, every applicant
for a right-of-way license shall obtain a right-of-
way construction permit from the city, and pay the
appropriate permit fees pursuant to the city’s street
excavations ordinance, Chapter 12.16 MVMC.

B. All grantees shall, within 30 days after writ-
ten demand, reimburse the city for any and all costs
the city reasonably incurs in response to any emer-
gency involving the grantee’s telecommunications
facilities.
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C. All grantees shall, within 30 days after writ-
ten demand, reimburse the city for the grantee’s
proportionate share of all expenses incurred by the
city in planning, constructing, installing, repairing
or altering any city facility as a result of the con-
struction or the presence in the public right-of-way
of the grantee’s telecommunications facilities.
(Ord. 2959 § 1, 1999).

18.08.040 Compensation for use of rights-of-
way.

Each authorization granted pursuant to this
chapter is subject to the city’s right, which is
expressly reserved, to annually fix a fair and rea-
sonable compensation to be paid for the right to
occupy and use the public ways of the city granted
under such authorization; provided, that nothing in
this chapter shall prohibit the city and a grantee
from agreeing to the compensation to be paid; pro-
vided further, that the compensation required from
any telecommunications provider or carrier
engaged in the “telephone business,” as defined in
RCW 82.04.065 shall be consistent with RCW
35.21.860. (Ord. 2959 § 1, 1999).

18.08.050 Compensation for city property
occupancy and use, and facility
leases.

A. Each facilities lease granted under this chap-
ter shall be subject to the city’s right, which is
expressly reserved, to fix a fair and reasonable
compensation to be paid for the rights granted to
the lessee; provided, that nothing in this title shall
prohibit the city and a lessee from agreeing to the
compensation to be paid.

B. The compensation for a facilities lease shall
be based on the area of the property leased and its
fair market value as determined by city policy.

C. Allfacilities lease payments shall be submit-
ted to the city finance director with a reference to
the city’s ordinance or resolution number authoriz-
ing the execution of the lease or renewal, together
with a clear and obvious notation substantially in
the following form: facilities lease payment for the
period: day/month/year through day/month/year.

D. It is the intent of the city that no person to
which a facilities lease has been granted shall hold
over after the expiration of the facilities lease term
without the explicit approval of the city. To this
end, the director of finance shall not accept any
lease payments for any period or term that is
beyond that period or term that has been authorized
by the city council; provided, that this provision
shall not be construed as a limit to the city coun-
cil's authority to designate any person to authorize
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the execution of any lease or leases. (Ord. 2959 §
1, 1999).

18.08.060 General rulesfor payment of fees
and compensation.
A. Subject to the provisions of MVMC
18.08.050, compensation for facilities leases shall
be payable in advance of the effective date of the

lease and on or before January 31st of each calen-

dar year. Any payments received after the due date
shall include interest on the amount owed com-
puted at the rate of one percent per month or at the
maximum rate allowed by law, on the balance due,
compounded monthly.

B. No acceptance by the city of any fees shall
be construed as an accord that the amount paid is in
fact the correct amount, nor shall such acceptance

of such fee payment be construed as a release of

any claim the city may have for additional sums
due. (Ord. 2959 § 1, 1999).

18.08.070 Regulatory fees and compensation
not a tax.

The regulatory fees and costs provided for in
this chapter, and any compensation charged and
paid for the public rights-of-way and city property
provided for in Chapters 18.06 and 18.08 MVMC,
are separate from, and additional to, any and all
federal, state, local and city taxes as may be levied,
imposed or due from carriers, operators, providers,
their customers or subscribers, or on account of the
lease, sale, delivery or transmission of telecommu-
nications services. Such fees and costs shall
include actual costs, together with an amount cal-
culated to reimburse the city for overhead, and

when so calculated, such costs shall be presumed to

be reasonably related to the actual costs incurred
by the city in managing the public rights-of-way.
(Ord. 2959 § 1, 1999).
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Chapter 18.10

CONDITIONS OF LICENSES
AND FACILITY LEASES

Sections:

18.10.010
18.10.020
18.10.030
18.10.040
18.10.050
18.10.060
18.10.070
18.10.080
18.10.090
18.10.100
18.10.110
18.10.120
18.10.130

Purpose.

Coordination of construction activities.
Reservation of powers.
Acceptance.

Safety requirements.

Insurance.

Performance bond.

General indemnification.

Location of facilities.

Maintenance of facilities.

Relocation or removal of facilities.
Removal of unauthorized facilities.
Emergency removal or relocation of

facilities.
18.10.140 Abandonment of facilities.
18.10.150 Failure to remove or relocate.
18.10.160 Damage to grantee’s facilities.
18.10.170 Damage to property.
18.10.180 Interference with city property and the
public rights-of-way.

18.10.190 Tree trimming.

18.10.200 As-built maps.

18.10.210 Assignments or transfers of grant.
18.10.220 Transactions affecting control of grant.
18.10.230 Revocation or termination of grant.
18.10.240 Notice and duty to cure.

18.10.250 Standards for revocation or lesser

sanctions.
18.10.260 Incorporation by reference.

18.10.010 Purpose.

The purpose of this chapter is to set forth certain
terms and conditions which are common to all
right-of-way licenses and facilities leases. Except
as otherwise provided in this title or in such a right-
of-way license or facilities lease, the provisions of
this chapter apply to all such right-of-way licenses
facilities leases approved or granted by the city
council. (Ord. 2959 § 1, 1999).

18.10.020 Coordination of construction
activities.

A. By February 1st of each year, grantees shall
provide the city with a schedule of their proposed
construction activities in, around, or that may
affect the public rights-of-way. Such schedule shall
generally indicate those construction activities that
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will entail excavation or tunneling within the pub-
lic rights-of -way.

B. Each grantee shall meet with the city, other
grantees, and users of the public rights-of-way
annually or as determined by the director, to coor-
dinate construction in the public rights-of-way.

C. All construction locations, activities, and
schedules shall be coordinated, as ordered by the
director, to minimize public inconvenience, dis-
ruption, or damages.

D. All grantees, before commencing any con-
struction in the public rights-of-way, shall comply
with all regulations of Chapter 19.122 RCW, the
One Call Locator Service.

E. If directed by the city, at least 48 hours prior
to entering private property or streets or public
easements adjacent to or on such private property
to perform new construction or reconstruction
involving excavation or tunneling, a notice indicat-
ing the nature and location of the work to be per-
formed shall be physically posted, at no expense to
the city, upon the affected property by the grantee.

A door hanger may be used to comply with the
notice and posting requirements of this section. A
grantee shall make a good faith effort to comply
with the property owner/resident’s preferences, if
any, on location or placement of underground
installations (excluding existing cable paths) con-
sistent with sound engineering practices; provided,
however, that nothing in this chapter shall permit a
grantee to unlawfully enter or construct improve-
ments upon the property or premises of another.

F. The city reserves the right, in the event of
disposing of city property, to require all grantees to
provide written confirmation:

1. Sufficient for customary land survey and
land title insurance purposes concerning the loca-
tion of their facilities in public rights-of-way; and

2. Disclaiming any interest in public rights-
of-way where the grantees have no authority to
construct or operate their facilities. (Ord. 2959 § 1,
1999).

18.10.030 Reservation of powers.

In addition to the inherent powers of the city to
regulate and control any license or lease issues, and
those powers expressly reserved by the city, or
agreed to and provided for in any license or lease,
the right and power is hereby reserved by the city
to promulgate such additional regulations as it may
find necessary in the exercise of its lawful powers.
(Ord. 2959 § 1, 1999).
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18.10.040 Acceptance.

A. No license or lease granted pursuant to the
provisions of this title shall become effective
unless and until the ordinance or resolution grant-
ing the same has become effective.

B. Within 30 days after the effective date of the
ordinance or resolution granting a right-of-way
license, or within such extended period of time as
the council in its discretion may authorize, a
grantee shall file with the city attorney its written
acceptance of any license granted in a form satis-
factory to the city attorney, together with the bonds
and insurance policies required by this chapter.

C. Within 30 days after the effective date of the
ordinance or resolution granting a facilities lease,
or within such extended period of time as the coun-
cil in its discretion may authorize, a grantee shall
file with the city attorney an executed lease,
together with the bonds and insurance policies
required by this chapter.

D. In accepting any right-of-way license or
lease, the grantee acknowledges that its rights here-
under are subject to the legitimate rights of the
police power of the city to adopt and enforce gen-
eral ordinances necessary to protect the safety and
welfare of the public, and it agrees to comply with
all applicable general laws enacted by the city pur-
suant to such power. (Ord. 2959 § 1, 1999).

18.10.050 Safety requirements.

A. A grantee, in accordance with applicable
national, state, and local safety requirements shall,
at all times, employ ordinary care and shall install
and maintain and use commonly accepted methods
and devices for preventing failures and accidents
which are likely to cause damage, injury, or nui-
sance to the public. All structures and all lines,
equipment and connections in, over, under, and
upon the streets, sidewalks, alleys, and public
rights-of-way or places of a license or lease area,
wherever situated or located, shall at all times be
kept and maintained in a safe, suitable condition,
and in good order and repair.

B. The city reserves the general right to see that
the system of a grantee is constructed and main-
tained in a safe condition. If a violation of the
National Electrical Code or other applicable regu-
lation is found to exist by the city, the city will
notify the grantee, and establish a reasonable time
for the grantee to make necessary repairs. If the
repairs are not made within the established time
frame, the city may make the repairs itself or have
them made and collect all reasonable costs thereof
from the grantee.



Mount Vernon Municipal Code

C. Notwithstanding the foregoing, the city may,
without providing advance notice to agrantee, take
immediate action to safeguard the public safety in
those situations in which the city determines that
an immediate hazard exists; provided, that the city
shall exercise reasonable efforts to notify the
grantee either prior to, concurrently with, or imme-
diately after taking such safeguarding action. In all
such instances the city shall make reasonable
efforts to protect the grantee’s facilities; provided,
that the health and safety of the public, in the city’s
sole discretion, shall always be of paramount con-
cern.

D. Any person, and the officers, directors, man-
aging agents, or partners of any corporation, firm,
partnership or other organization or business fail-
ing to correct deficiencies within a reasonable time
as established by the city pursuant to subsection
(B) of this section shall be subject to a civil penalty
in an amount not less than $100.00 nor more than
$1,000 for each day in which the violation occurs
or remains, from the date set for compliance until
compliance with the order is achieved. The penalty
imposed by this section shall be collected by civil
action brought by the city. The mayor or designee
shall notify the city attorney in writing of the name
of any person subject to the penalty, and the city
attorney shall, with the assistance of the mayor or
designee, take appropriate action to collect the pen-
alty.

E. Any person, and the officers, directors, man-
aging agents, or partners of any corporation, firm,
partnership or other organization or business vio-
lating or failing to comply with any of the applica-
ble provisions of subsection (B) of this section, and
who has had a judgment entered against him or her
pursuant to subsection (B) of this section within the
past five years shall be guilty of a misdemeanor,
and upon conviction thereof shall be fined in a sum
not exceeding $5,000 or be imprisoned for a term
not exceeding one year or be both fined and impris-
oned.

F. In addition to any penalty which may be
imposed by the city, any person violating or failing
to comply with any of the provisions of this chapter
shall be liable for all damage to public or private
property arising from such violation, including the
cost of restoring the affected area to its condition
prior to the violation. (Ord. 2959 § 1, 1999).

18.10.060 Insurance.

A. Unless otherwise provided in a license or
lease agreement, each grantee, as a condition of its
license, franchise or lease, shall secure and main-
tain the following insurance policies with insurers
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licensed to do business in Washington by the Insur-
ance Commissioner, and naming the city, its
elected and appointed officers, officials, agents and
employees as additional insureds. Such insurance
polices shall be in the following forms, with the
following minimum limits:

1. Commercial general liability policy with
limits not less than:

a. Five million dollars each occurrence
for bodily injury or death;

b. Five million dollars each occurrence
for property damage resulting.

2. A business automobile policy for owned,
non-owned and hired vehicles with a limit of
$3,000,000 each occurrence and $5,000,000 gen-
eral aggregate.

3. Worker’'s compensation within statutory
limits and employer’s liability insurance with lim-
its of not less than $1,000,000.

4. Comprehensive form premises opera-
tions, explosions and collapse hazard, underground
hazard and products completed hazard with limits
of not less than $3,000,000.

B. The liability insurance policies required by
this section shall be maintained by the grantee
throughout the term of the license or lease, and
such other period of time during which the grantee
is operating without a license or lease hereunder, or
is engaged in the removal of its telecommunica-
tions facilities. Each such insurance policy shall
contain the following endorsement:

It is hereby understood and agreed that
this policy may not be cancelled nor the in-
tention not to renew be stated until 30 days
after receipt by the city, by registered mail,
of a written notice addressed to the city at-
torney of such intent to cancel or not to re-
new.

C. Within 15 days after receipt by the city of
said notice the grantee shall obtain and furnish to
the city replacement insurance policies meeting the
requirements of this section.

D. Grantees qualified to do business in the state
of Washington as self-insured shall also meet the
requirements of this section. (Ord. 2959 § 1, 1999).

18.10.070 Performance bond.

Every grantee shall be required to provide a cash
deposit or construction performance bond, in a
form and with sureties as approved by the city, to
ensure the faithful performance of its responsibili-
ties in accordance the city’s street excavations
ordinance, Chapter 12.16 MVMC. (Ord. 2959 § 1,
1999).
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18.10.080 General indemnification.

A. No license or lease shall be deemed to be
granted under thistitle unlessit includes an indem-
nity clause substantially conforming to the follow-

ing:

The grantee hereby releases, covenants
not to bring suit and agrees to indemnify,
defend and hold harmless the city, its offic-
ers, employees, agents and representa-
tives from any and all claims, costs,
judgments, awards or liability to any per-
son, including claims by the grantee’s own
employees to which the grantee might oth-
erwise be immune under RCW Title 51,
arising from injury or death of any person
or damage to property of which the acts or
omissions of the grantee, its agents, ser-
vants, officers or employees in performing
under this license or lease are the proxi-
mate cause.

The grantee further releases, covenants
not to bring suit and agrees to indemnify,
defend and hold harmless the city, its offic-
ers and employees from any and all
claims, costs, judgments, awards or liabili-
ty to any person including claims by the
grantee’s own employees, including those
claims to which the grantee might other-
wise have immunity under RCW Title 51,
arising against the city solely by virtue of
the city’s ownership or control of the public
rights-of-way or other public properties, by
virtue of the grantee’s exercise of the
rights granted herein, or by virtue of the
city’s permitting the grantee’s use of the
city’s public rights-of-way or other public
property, based upon the city’s negligent
inspection or lack of inspection of work
performed by the grantee, its agents and
servants, officers or employees in connec-
tion with work authorized on the city’s
property or property over which the city
has control, pursuant to this license or
lease or pursuant to any other permit or
approval issued in connection with this li-
cense or lease, excluding only those judg-
ments or awards found to be based upon
the city’s willful misconduct or gross negli-
gence.

This covenant of indemnification shall in-
clude, but not be limited by this reference,
claims against the city arising as a result of
the negligent acts or omissions of the
grantee, its agents, servants, officers or
employees in barricading, instituting
trench safety systems or providing other
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adequate warnings of any excavation,
construction, or work in any public right-of-
way or other public place in performance
of work or services permitted under this li-
cense or lease.

B. Inspection or acceptance by the city of any
work performed by the grantee at the time of com-
pletion of construction shall not be grounds for
avoidance of any of these covenants of indemnifi-
cation. Said indemnification obligations shall
extend to claims, which are not reduced to a suit,
and any claims which may be compromised prior
to the culmination of any litigation or the institu-
tion of any litigation.

C. Inthe event the grantee refuses the tender of
defensein any suit or any claim, said tender having
been made pursuant to the indemnification clauses
contained herein, and said refusal is subsequently
determined by a court having jurisdiction (or such
other tribunal that the parties shall agree to decide
the matter), to have been awrongful refusal on the
part of the grantee, then the grantee shall pay all of
the city’s costs for defense of the action, including
all reasonable expert witness fees and reasonable
attorney’s fees and the reasonable costs of the city.

D. The provisions of this section shall survive
the expiration or termination of this license or lease
agreement. Notwithstanding any other provisions
of this section, the grantee assumes the risk of dam-
age to its facilities located in the city’s public
rights-of-way, rights-of-way, and easements from
activities conducted by the city, its officers, agents,
employees and contractors. The grantee releases
and waives any and all claims against the city, its
officers, agents, employees or contractors for dam-
age to or destruction of the grantee’s facilities
caused by or arising out of activities conducted by
the city, its officers, agents, employees and con-
tractors, in the public rights-of-way, rights-of-way,
and easements subject to this license or lease,
except to the extent any such damage or destruc-
tion is caused by or arises from the gross negli-
gence or willful misconduct on the part of the city,
its officers, agents, employees or contractors.

E. The grantee further agrees to indemnify,
hold harmless and defend the city against any
claims for damages, including, but not limited to,
business interruption damages, lost profits, and
consequential damages brought by or under users
of the grantee’s facilities as the result of any inter-
ruption of service due to damage or destruction of
the user's facilities caused by or arising out of
activities conducted by the city, its officers, agents,
employees or contractors, except to the extent any
such damage or destruction caused by or arising
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from willful misconduct or gross negligence on the
part of the city, its officers, agents, employees or
contractors, to the extent allowed by law. (Ord.
2959 § 1, 1999).

18.10.090 L ocation of facilities.

A. All facilities shall be constructed, installed
and located in accordance with the provisions of
this section, unless otherwise specified in a license
or facilities lease.

B. Unless otherwise provided in a right-of-way
license or facilities lease, a grantee with permission
to occupy a public way must locate its telecommu-
nications facilities underground; provided, that this
provision shall not apply to any facilities installed
prior to the effective date of the ordinance codified
in this chapter.

C. Whenever any new or existing electric utili-
ties, cable facilities, or telecommunications facili-
ties are located or relocated underground within a
public way of the city, a grantee, franchisee, or les-
see that currently occupies the same public way
shall relocate its facilities underground at no
expense to the city. Absent extraordinary circum-
stances or undue hardship as determined by the city
public works director, such relocation shall be
made concurrently to minimize the disruption of
the public ways. No extension granted by the direc-
tor of public works under this subsection shall
exceed a period of 12 months.

D. Whenever telecommunications facilities
will exhaust the capacity of a public street or utility
easement to reasonably accommodate future cable
or telecommunications carriers or facilities, the
grantee and all other occupants of the public way
shall provide additional ducts, conduits, manholes,
and other facilities for nondiscriminatory access to
future operators and carriers at their own expense.

E. The director may waive the requirements for
location of facilities under this section if the
grantee demonstrates to the director’s satisfaction
that such location requirements are commercially
unreasonable or if other law otherwise controls.
(Ord. 2959 § 1, 1999).

18.10.100 Maintenance of facilities.

Each grantee shall maintain its facilities in good
and safe condition and in a manner that complies
with all applicable federal, state and local require-
ments. (Ord. 2959 § 1, 1999).

18.10.110 Relocation or removal of facilities.

A. Within 30 days following written notice
from the city, with additional time allowed under
warranted circumstances at the sole determination
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of the director, a grantee shall, at its own expense,
temporarily or permanently remove, relocate,
change or alter the position of any telecommunica-
tions facilities within the public rights-of-way
whenever the director, in the director’s sole discre-
tion, determines that such removal, relocation, or
alteration is in the best interests of the public
health, safety, or welfare, and is reasonably neces-
sary for:

1. The construction, repair, maintenance or
installation of any public improvement, whether
commenced by the city or any other governmental
entity;

2. The operations of the city or other gov-
ernmental entity in or upon the public rights-of-
way;

3. The vacation of a street or the release of a
utility easement, or the condemnation thereof.

B. This requirement will not apply if any other
law otherwise controls.

C. It shall be a condition of each and every
facilities lease or right-of-way license granted by
the city that the prevailing party’s reasonable costs
and attorney’s fees in enforcing this section shall
be paid by the nonprevailing party.

D. Whenever any person shall have obtained
permission from the city to use any street or public
way for the purpose of moving any building, a
grantee upon 14 days’ written notice from the city,
shall raise or remove, at the expense of the person
desiring to move the building, any of the grantee’s,
facilities which may obstruct the removal of such
building; provided, that the person desiring to
move the building shall comply with all require-
ments of the city for the movement of buildings.
(Ord. 2959 § 1, 1999).

18.10.120 Removal of unauthorized facilities.

A. Within 30 days following written notice
from the city, any grantee that owns, controls or
maintains any unauthorized telecommunications
system, facility or related appurtenances within the
public rights-of-way or city property shall, at its
own expense, remove such facilities or appurte-
nances from the public rights-of-way or city prop-
erty. A telecommunications system or facility is
unauthorized and subject to removal in the follow-
ing circumstances:

1. Upon expiration or termination of the
grantee’s license or lease;

2. Upon abandonment of a facility within
the public rights-of-way or city property. Any
property of a grantee shall be deemed abandoned if
left in place 90 days after expiration or termination
of a license or lease;
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3. If the system or facility was constructed
or installed without prior grant of alicenseor lease,
unless said system or facility was constructed or
installed prior to the effective date of the ordinance
codified in thistitle;

4. If the system or facility was constructed
or installed without prior issuance of a required
construction permit;

5. If the system or facility was constructed
or installed at a location not permitted by the
grantee’s license; and

6. If the system or facility was constructed
or installed at a location not permitted by the
grantee’s lease.

B. Any plan for the removal of a facility must
be first approved by the director, and all necessary
permits must be obtained prior to such work; pro-
vided, however, that the city may, in its sole discre-
tion, allow a grantee, or other such persons who
may own, control, or maintain telecommunications
facilities within the public rights-of-way or city
property to abandon such facilities in place in such
a manner as the city may prescribe. No facilities of
any type may be abandoned in place without the
express written consent of the city.

C. Upon permanent abandonment of such facil-
ities in place, the property shall become that of the
city, and such persons shall submit to the city an
instrument in writing, to be approved by the city
attorney, transferring to the city the ownership of
such property. The provisions of this section shall
survive the expiration, revocation, or termination
of a license or lease granted under this title. (Ord.
2959 § 1, 1999).

18.10.130 Emergency removal or relocation of
facilities.

The city retains the right and privilege to cut or
move any telecommunications facilities located
within the public rights-of-way or city property, as
the city may determine to be necessary, appropriate
or useful in response to any public health or safety
emergency with imminent substantial harm to life
or property. The city shall not be liable to any tele-
communications carrier, operator, provider or any
other party for any direct, indirect, or any other
such damages suffered by any person or entity of
any type as a direct or indirect result of the city’s
actions under this section. (Ord. 2959 § 1, 1999).

18.10.140 Abandonment of facilities.

A. If the grantee abandons use of its cable,
ducts, or other facilities authorized under a license
or lease, then the facilities shall be removed from
the public rights-of-way or city property to the sat-
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isfaction of the city at grantee’s cost. In lieu of
removal the city may permit the improvements to
be abandoned in place in such a manner as the city
may prescribe. This is covered in MVMC
18.10.120(C) above.

B. Upon revocation or termination of a license
or lease, the grantee shall to the satisfaction of the
city and, without cost or expense to the city,
promptly remove its facilities unless permitted by
the city to be leftin place in such manner as the city
may prescribe. If the grantee determines to remove
such facilities, or any portion thereof, then the
grantee, at its sole expense, shall restore the public
rights-of-way where disturbed by such removal to
the satisfaction of the city.

C. Any such facilities which are not removed
within 120 days of either such date of termination
or revocation or of the date the city issued a permit
authorizing removal, whichever is later, automati-
cally shall become the property of the city. The
grantee shall notify the city to record facilities
abandoned. Any costs incurred by the city in safe-
guarding such facilities shall be reimbursed by the
grantee, and the grantee’s bond shall be liable for
such costs in the event the grantee fails to perform.
(Ord. 2959 § 1, 1999).

18.10.150 Failuretoremove or relocate.

If a grantee is required to remove, relocate,
change or alter the telecommunications facilities
constructed, operated and/or maintained hereunder
and fails to do so, the city may cause such to occur.
Any costs incurred by the city in remove, relocate,
change or alter such facilities shall be reimbursed
by the grantee, and the grantee’s bond shall be lia-
ble for such costs in the event the grantee fails to
perform. (Ord. 2959 § 1, 1999).

18.10.160 Damage to grantee’s facilities.

Unless directly and proximately caused by the
willful misconduct or gross negligence of the city,
the city shall not beliable for any damageto or loss
of any telecommunications facility upon city prop-
erty or within the public rights-of-way of thecity as
aresult of or in connection with any public works,
public improvements, construction, excavation,
grading, filling, or work of any kind on such city
property or within the public rights-of-way. (Ord.
2959 § 1, 1999).

18.10.170 Damageto property.

No grantee nor any person acting on a grantee’s
behalf shall take any action or permit any action to
be done which may impair or damage any city
property, public rights-of-way of the city, other
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ways or other property, whether publicly or pri-
vately owned, located in, on or adjacent thereto
without the express written consent of the city.
(Ord. 2959 § 1, 1999).

18.10.180 Interference with city property and
the public rights-of-way.

No grantee may locate or maintain its telecom-
munications facilities to unreasonably interfere
with the use of city property or the public rights-of-
way by the city, by the general public or by other
persons authorized to use or be present in or upon
the city property and public rights-of-way. Unrea-
sonable interference will include disruption to
vehicular or pedestrian traffic on city property or
the public rights-of-way, interference with other
government utilities, and such other activities that
will present a hazard to public health, safety or
welfare, when alternative methods of construction
will result in less disruption. (Ord. 2959 § 1, 1999).

18.10.190 Treetrimming.

A. Upon 30 days’ written notice provided to the
director, except in an emergency of imminent dan-
ger to persons or property, the grantee may trim
trees or other vegetation owned by the city or
encroaching upon the public rights-of-way to pre-
vent their branches or leaves from touching or oth-
erwise interfering with its wires. All trimming or
pruning shall be at the sole cost of the grantee.

B. The grantee may contract for trimming or
pruning services with the city or any person
approved by the city prior to the rendering of trim-
ming services. The grantee shall comply with all
applicable laws in conducting such trimming,
including any prevailing wage statutes. (Ord. 2959
§ 1, 1999).

18.10.200 As-built maps.

Where the grantee’s actual construction deviates
materially from its submitted construction plans as
reasonably determined by the city, the grantee shall
provide the city with a map or maps accurately re-
flecting the horizontal and vertical location and
configuration of the grantee’s facilities within the
public rights-of-way and upon city property. The
city may use or disclose such information only as
allowed by law and in accordance with MVMC
18.06.010(A)(3). Submittal by a grantee of con-
struction plans and/or revised maps shall constitute
the grantee’s certification that the city may rely
upon such maps in the design and construction of
city improvements in the public rights-of-way, in-
cluding emergency repairs. (Ord. 2959 § 1, 1999).
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18.10.210 Assignmentsor transfersof grant.

A. ltis the intent of the city council that the city
is always cognizant of those authorized to occupy
the public rights-of-way, and that the insurance
coverages, bonds, and similar protections afforded
the city pursuant to this and other chapters of the
Mount Vernon Municipal Code are always in
place. Working control of a right-of-way license or
lease may not, directly or indirectly, be transferred,
assigned or disposed of by sale, merger, consolida-
tion or other act of the grantee, by operation of law
or otherwise, without complying with this section.

B. The grantee and the proposed assignee or
transferee of the grant or system shall provide and
certify the following information to the city not
less than 45 days prior to the proposed date of
transfer:

1. All information required of a right-of-
way license or lease applicant pursuant to Chapter
18.06 MVMC with respect to the proposed trans-
feree or assignee; and

2. Proof of insurance coverage and a perfor-
mance bond, as set forth in MVMC 18.10.060 and
18.10.070.

C. Unless otherwise provided in a license or
facilities lease, the grantee shall reimburse the city
for all direct and indirect costs and expenses rea-
sonably incurred by the city in considering a
request to transfer or assign a license or lease. No
assignment or transfer shall be concluded until all
such costs and expenses have been paid.

D. Any transfer or assignment of a lease with-
out prior written approval of the city under this sec-
tion or pursuant to a facilities lease agreement shall
be void and is cause for revocation of the facilities
lease. (Ord. 2959 § 1, 1999).

18.10.220 Transactions affecting control of
grant.

Any transactions which singularly or collec-
tively result in a change of working control of the
grantee, or the working control of a telecommuni-
cations system, shall be considered an assignment
or transfer requiring city approval pursuant to
MVMC 18.10.210. Transactions between affili-
ated entities are not exempt from city approval
unless said affiliated entities are named in the ini-
tial application, insurance coverages, and bonds.
(Ord. 2959 § 1, 1999).

18.10.230 Revocation or termination of grant.

A right-of-way license or lease granted by the
city to use or occupy public rights-of-way or city
property may be revoked for any of the following
reasons:
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A. Construction or operation in the public
rights-of-way or city property without a license or
lease grant of authorization.

B. Construction or operation at an unauthorized
location.

C. The sde, assignment or transfer of a
grantee’s license or lease, or a substantial interest
therein, when such sale, assignment or transfer
leads to a loss or reduction in insurance coverage or
the loss or reduction in the protection afforded by
any bonds benefiting the city.

D. Misrepresentation by or on behalf of a
grantee in any application or written or oral state-
ment upon which the city relies in making the deci-
sion to grant, review or amend any license or lease
pursuant to this title.

E. Unauthorized abandonment of telecommu-
nications facilities in the public rights-of-way or
upon city property.

F. Failure to relocate or remove facilities as
required in this title.

G. Failure to pay taxes, compensation, fees or
costs when and as due the city.

H. Violation of any material provision of this
title.

I. Violation of the material terms of a right-of-
way license or lease agreement. (Ord. 2959 § 1,
1999).

18.10.240 Notice and duty to cure.

A. In the event that the city attorney believes
that grounds exist for revocation of a right-of-way
license or facilities lease, he or she shall give the
grantee written notice of the apparent violation or
noncompliance, providing a short and concise
statement of the nature and general facts of the vio-
lation or noncompliance, and providing the grantee
a reasonable period of time not exceeding 30 days
to furnish evidence:

1. That corrective action has been, or is
being, actively and expeditiously pursued to rem-
edy the violation or noncompliance.

2. That rebuts the alleged violation or non-
compliance.

3. That it would be in the public interest to
impose some penalty or sanction less than revoca-
tion.

B. In the event that a grantee fails to provide
evidence reasonably satisfactory to the city attor-
ney as provided in subsection A above, the city
attorney shall refer the apparent violation or non-
compliance to the city council for action to revoke
in accordance with the provisions of MVMC
18.10.250. The city council shall provide the
grantee with not less than 10, nor more than 30,
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days’ notice of a revocation hearing, and a reason-
able opportunity to be heard concerning the matter.
(Ord. 2959 § 1, 1999).

18.10.250 Standardsfor revocation or lesser
sanctions.

A. If the city council determines that a grantee
willfully violated or failed to comply with any of
the provisions of this title or a license or lease
granted under this title, or through willful miscon-
duct or gross negligence failed to heed or comply
with any notice given the grantee by the city under
the provisions of this title, then the grantee shall, at
the election of the city council, forfeit all rights
conferred hereunder and the license or lease may
be revoked or annulled by the city council.

B. The city council may elect, in lieu of the
above and without any prejudice to any of its other
legal rights and remedies, to pursue other remedies,
including obtaining an order from a court having
jurisdiction compelling the grantee to comply with
the provisions of this title and any license or lease
granted hereunder, and to recover damages and
costs incurred by the city by reason of the grantee’s
failure to comply.

C. The city council shall utilize the following
factors in analyzing the nature, circumstances,
extent and gravity of the violation and in making its
determination:

1. Whether the misconduct was egregious.

2. Whether substantial harm resulted.

3. Whether the violation was intentional.

4. Whether there is a history of prior viola-
tions of the same or other requirements.

5. Whether there is a history of overall com-
pliance.

6. Whether the violation was voluntarily
disclosed, admitted or cured. (Ord. 2959 § 1,
1999).

18.10.260 Incorporation by reference.

The provisions of this title shall be incorporated
by reference in any license or lease approved here-
under. The provisions of any proposal submitted
and accepted by the city shall be incorporated by
reference in the applicable license or lease. In the
event of any conflict between the proposal, this
title, and the license or lease, the license or lease
shall be the prevailing document. (Ord. 2959 § 1,
1999).
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Chapter 18.12

REMEDIES AND ENFORCEMENT

Sections,

18.12.010
18.12.020
18.12.030
18.12.040
18.12.050

Police power.

City remedies.

Other remedies.

No waiver.

Severability and pre-emption.

18.12.010 Police power.

In accepting any license or lease, the grantee
acknowledges that its rights hereunder are subject
to the legitimate rights of the police power of the
city to adopt and enforce general ordinances neces-
sary to protect the safety and welfare of the public,
and it agrees to comply with all applicable genera
laws enacted by the city pursuant to such power.
(Ord. 2959 § 1, 1999).

18.12.020 City remedies.

The city may seek legal or equitable relief to
enjoin any acts or practices and abate any condition
which constitutes or will constitute a violation of
the applicable provisions of this title. Violation of
the terms of this title may also result in the revoca-
tion of any license, lease, approval, or permit
issued or granted hereunder. (Ord. 2959 § 1, 1999).

18.12.030 Other remedies.

Nothing in this title shall be construed as limit-
ing any judicial remedies that the city may have, at
law or in equity, for enforcement of this title. (Ord.
2959 § 1, 1999).

18.12.040 No waiver.

The failure of the city to enforce any provision
of this title on any occasion shall not operate as a
waiver or estoppel of the city’s right to enforce any
provision of this title on any other occasion, nor
shall the failure to enforce any prior ordinance
affecting telecommunications facilities or telecom-
munications system grantees act as a waiver or
estoppel against application of this title or any
other provision of applicable law. (Ord. 2959 § 1,
1999).

18.12.050 Severability and pre-emption.

A. If any section, subsection, sentence, clause,
phrase, term, provision, condition, covenant or
portion of this title is for any reason held invalid or
unenforceable by any court of competent jurisdic-
tion, or superseded by state or federal legislation,
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rules, regulations or decision, the remainder of this
titte shall not be affected thereby but shall be
deemed as a separate, distinct and independent pro-
vision, and such holding shall not affect the valid-
ity of the remaining portions hereof, and each
remaining section, subsection sentence, clause,
phrase, provision, condition, covenant and portion
of this title shall be valid and enforceable to the
fullest extent permitted by law.

B. In the event that federal or state laws, rules
or regulations preempt a provision or limit the
enforceability of a provision of this title, then the
provision shall be read to be pre-empted to the
extent and for the time required by law. In the event
such federal or state law, rule or regulation is sub-
sequently repealed, rescinded, amended or other-
wise changed so that the provision hereof that had
been pre-empted is no longer pre-empted, such
provision shall thereupon return to full force and
effect, and shall thereafter be binding on the parties
hereto, without the requirement of further action on
the part of the city, and any amendments to this title
as a result of such provision being pre-empted shall
no longer be of any force or effect. (Ord. 2959 § 1,
1999).
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