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About Washington State Patrol

The Washington State Patrol provides public safety services, including highway
patrols, forensic laboratories, security on the Washington State ferries and drug

enforcement.

The Agency has eight Public Records Officers, one in each district office. They help
coordinate the compilation of records in response to requests. The Public Records
Officer in the Olympia district office was our primary point of contact.

Conforming responses to the initial request - 10 out of 10 Requests

[l Su cient response received

Washington State Patrol

Responsiveness to 10 Requests
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[l Request not received by the entity’s
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About Department of General Administration

The Department of General Administration provides expertise in essential support
services to other agencies. The Department’s primary customers are state agencies,
although services are also offered to municipalities across the state. The general
public also receives direct benefit from the Department’'s management of the Capitol
Campus buildings, grounds, and parks. The Department has three divisions: facilities,
services and administration.

The Department’s public records process is centralized for non-routine, high-risk

and low-volume requests and has one Public Records Officer within its executive
management. On a part-time basis, this officer and another executive communications
office member manage the bulk of requests the department receives. However, the
public records process is decentralized for certain routine volume requests, primarily
related to bidding and procurement documents. Eleven other designated disclosure
coordinators process requests received in the divisions’ programs on a part-time
basis. We directed our records requests to the Public Records Officer position within
the executive management.

Conforming responses to the initial request - 10 out of 10 Requests

Department of General Administration
Responsiveness to 10 Requests
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About Department of Corrections

The Department of Corrections consists of the Office of the Secretary and three
divisions, each headed by a Deputy Secretary: the Prisons Division, the Community
Corrections Division and the Administrative Services Division.

Corrections’ public records process is centralized. It has one Public Records Officer
who relies on a staff of eight full-time employees and 25 coordinators who compile
and review records in response to requests. The Headquarters staff processed and
responded to our unannounced requests.

Conforming responses to the initial request - 8 out of 10 Requests

Department of Corrections
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About Washington State Lottery

Washington's Lottery was created by the state Legislature in July 1982. The agency
operates a state lottery and sells several types of gaming tickets to adults in the
general public, in order that such lottery produce the maximum revenue for the state
consonant with the dignity of the state and general welfare of the people.

The Lottery’s public records process is centralized. It has one Public Records Officer
and one Public Records Coordinator who process responses on all public records
requests. The Officer operates out of the agency’s Legal Services Department. The
Public Records Officer at the Legal Services department was our primary point of
contact.

Conforming responses to the initial request - 8 out of 10 Requests

Washington State Lottery

Responsiveness to 10 Requests

[l Sufficient response received ¥ Entity did not accept the format of the
request

Responsiveness — 10 Requests - Compared to Average for State
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About Office of Financial Management

The Office of Financial Management provides assistance to the Governor, the

Legislature and state agencies in several areas including:

e Budget planning and monitoring and financial administration for executive branch
agencies.

e Preparing the Governor's budget proposals and legislation for presentation to the
Legislature.

e Developing, supervising and maintaining the statewide accounting systems and
the central chart of accounts.

¢ Providing accounting services to small agencies and overseeing statewide
personal service contracts.

e Forecasting estimates of state and local population, projecting the state’s revenue
and monitoring changes in the state economy and labor force.

The Office’s public records process is centralized. The agency has one Public
Records Officer who relies on five to six coordinators assigned to the Agency’s
divisions to compile and review records in response to requests. The Public Records
Officer was our primary point of contact.

Conforming responses to the initial request - 10 out of 10 Requests

Office of Financial Management
Responsiveness to 10 Requests

[l Sufficient response received

[l Request not received by the entity’s
Public Records Officer
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Responsiveness — 10 Requests - Compared to Average for State
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Response from Cabinet Agencies

STATE OF WASHINGTON
April 22, 2008

The Honorable Brian Sonntag
State Auditor

P.O. Box 40021

Olympia, WA 98504-0021

Dear Auditor Sonntag:

Thank you for the opportunity to provide this coordinated response for the eight Governor’s
Cabinet agencies involved in the performance audit on open public records.

As noted in your report, Governor Gregoire has made accountability to the people a priority. In
a memo to state agencies in February 2006, Governor Gregoire reiterated the importance of the
Public Records Act in establishing public confidence. She directed all agencies to renew their
commitment to openness and the effective implementation of the act. In 2007, Governor
Gregoire put resources in place to increase the availability of electronic copies of public records.

The positive results of this audit demonstrate the commitment of state agencies to the principles
of openness and accountability, We also were very pleased with the number of best practices
found in and practiced by the state agencies. In addition, we continually strive for improvement
and are evaluating the suggestions in the report.

On behalf of the Cabinet agencies involved in the audit, I have attached our joint response to the
report. Actions to further strengthen openness and efficiency have been under way for some
time. Many improvements were made in the year between the end of audit fieldwork and the
issuance of the report. As part of our coordinated response, we have included a table of our
action steps. Progress on this action plan will be tracked by agencies.

Washington State government was recently recognized by the Pew Center on the States as one
of the top three states for sharing information. We are proud of this achievement and are
committed to becoming even better at providing public access to timely, accurate information.
Sincerely,

LT

Victor A. Moore, Director
Office of Financial Management

Enclosure
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CC:

Cindy Zehnder, Chief of Staff, Office of the Governor

Joyce Turner, Deputy Chief of Staff, Office of the Governor

Larisa Benson, Director, Government Management Accountability and Performance
Eldon Vail, Secretary, Department of Corrections

Linda Bremer, Director, Department of General Administration

Judy Schurke, Director, Department of Labor and Industries

Christopher Liu, Director, Washington State Lottery

Joe Dear, Executive Director, Washington State Investment Board

John Batiste, Chief, Washington State Patrol

Cindy Holmstrom, Director, Department of Revenue

Robin Arnold-Williams, Secretary, Department of Social and Health Services
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Official State Cabinet Agency Response to the 2008 Performance Audit Report
“Accessibility and Responsiveness of Public Agencies to Public Records Requests”
April 2008

The following Governor’s Cabinet agencies prepared this coordinated management response for
the audit report received on Friday, April 18, 2008: Department of Corrections, Office of
Financial Management, Department of General Administration, Department of Labor and
Industries, Washington State Lottery, Washington State Patrol, Department of Revenue, and
Department of Social and Health Services.

Finding 1: Thirty-one of 300 unannounced public records requests (10 percent) were
considered non-responsive (response not received by requestor). An additional seven
responses (2 percent) were either non-conforming or incomplete.

RESPONSE: We value and embrace transparency and openness, and strive to provide records to
the public for review as quickly as possible. As noted in our cover letter, Governor Gregoire has
high expectations for agencies to follow not only the letter — but also the spirit — of the Public
Records Act.

We believe that state agencies exhibit a high standard for responding to public records requests,
and that there is always room for improvement. We have examined the responses that did not
meet the Auditor’s criteria, in an attempt to identify where we can improve.

Walk-in requests. Overall, Cabinet agencies averaged 7.5 minutes in responding to public
records requests made in person. However, two exceptions were noted in the report. Given the
rapid response time of the majority of requests, we believe the exceptions were anomalies.

e At the Washington State Lottery headquarters building, the request was made to a non-
state employee who provides security for the building. This third-party contractor
attempted to assist the requestors, but had not experienced a walk-in public records
request previously.

e In the other instance, an employee at the Department of Labor & Industries also tried to
help the requestors. The employee followed the Model Rules and asked the requestors to
write down their request. Based on the information provided, the employee believed the
requestors were looking for information from a separate state entity, and directed them to
the place the employee felt could best answer the request. Although the requestors did
not receive what they were looking for from the agency, the employee acted in good faith
to provide them with the information they wanted.

Although walk-in requests are extremely rare, the agencies evaluated the results and took steps to
strengthen their customer service for walk-in requests in the future. In the case of non-
employees, the Lottery provided instruction cards for contract security personnel to refer to in
the event they receive another walk-in public records request.

Email. Cabinet agencies averaged slightly over two days in responding to the public records
email request. The report noted two exceptions related to email. In one instance, the agency
responded back to the requestor via email, and asked for clarification of the request. The
response was not received by the requestor. The agency provided a copy of its email response to
the auditors when asked about the response. The agency acted in good faith to provide the
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Official State Cabinet Agency Response to the 2008 Performance Audit Report
“Accessibility and Responsiveness of Public Agencies to Public Records Requests”
April 2008

information, and neither the agency nor the auditors could determine why the requestor did not
receive the response.

The other exception related to an email filter used by an agency to protect its information
technology systems. Our more detailed response to the use of email filters is contained in the
response to Finding #2.

Missing page. Out of the numerous pages that Cabinet agencies provided in response to the
requests, one page was missing. An agency numbered the pages of its response documents and
sent them via email attachment to the requestor. One page of the response was inadvertently
omitted from the attachment. In the best practices section, the auditors commend the agency for
numbering the pages of its response. It was through this best practice that the auditors were able
to determine that a page was missing. When the agency was contacted about the omission, it
promptly sent the missing page.

We believe these instances are truly exceptions, and do not adequately reflect or detract from the
excellent customer service provided to requestors of public records.

Action Steps:

e Training to third-party security personnel regarding walk-in public records requests at the
noted agency has been completed.

e Agencies will continue to provide multiple avenues for submitting public records requests
and contacting agency public records officers, to ensure that requests are received and
processed appropriately.

e Agencies have already established policies consistent with the Public Records Act, and will
consider incorporating the advisory Model Rules if they have not been already done so.

e Agencies will evaluate the identified best practices to determine which may be applied.

Finding 2: Some entities do not accommodate one or more means of communicating public
records requests and therefore do not provide the public with the fullest assistance.

RESPONSE: The eight Cabinet agencies in this report accommodate all forms of public records
requests, and provide the public with the fullest assistance in accordance with the Model Rules of
the Public Records Act and state public records law (RCW 42.56).

Agency Written *Verbal Web site

(Letter, (Walk-In,

fax, email) | telephone)
Dept. of Yes Yes http://www.doc.wa.gov/contact.asp
Corrections
Office of Yes Yes http://www.ofim.wa.gov/contact/default.asp
Financial
Management
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Official State Cabinet Agency Response to the 2008 Performance Audit Report
“Accessibility and Responsiveness of Public Agencies to Public Records Requests”

April 2008

Dept. of General | Yes Yes http://www.ga.wa.gov/public-record.htm
Administration
Dept. of Labor Yes Yes http://www.Ini.wa.gov/Main/AboutL NI/PublicDisclosure/
& Industries
Washington Yes Yes http://www.walottery.com/sections/AboutUs/Default.aspx?Page=L egal
State Lottery
Washington Yes Yesin http://www.wsp.wa.gov/reports/pubdiscl.htm
State Patrol person, no

over the

phone*
Dept. of Yes Yes https://fortress.wa.gov/dor/efile/content/contactus/email/brd.aspx
Revenue
Dept. of Social Yes Yes http://www.dshs.wa.gov/pubdis.shtml
and Health
Services

*The Model Rules encourage requestors to provide written records requests. The rules also
require Public Records Officers to document requests received in person or on the telephone.
(WAC 44-14-030, section 4.)

Email filters: The finding cited only one instance where an email request was not received by a
state agency. We consider the one instance as atypical, and not an example of a widespread
problem with email. However, we are very concerned about the possible ramifications of
implementing the recommendation to “select and set email filters at a level that will not block
public records requests.”

The law requires agencies to adhere to the policies and standards issued by the state Information
Services Board to secure state information technology systems and their data. Agencies must
balance the need for access to information with the need for maintaining the integrity of such
information. For example, agencies are required to screen emails for known viruses and disallow
those emails that cannot be examined.

We strive to provide excellent customer service by providing email addresses for requests.
However, it would be impossible for us to eliminate from our spam filters all of the potential
criteria that might cause a public records request email to be labeled as “spam” without defeating
the purpose of having protective filters. Reducing the level of protection around information
technology systems is dangerous and ill-advised.

Individually, state agencies receive thousands of spam emails each day. For example, in one
recent 30-day period the Office of Financial Management, which is a relatively small state
agency, received nearly 3 million spam messages, or 90 percent of all incoming email.
Reviewing all messages blocked by a spam filter for possible records requests would be
inefficient and consume significant taxpayer dollars. We believe a better solution is for agencies
to provide multiple avenues of communication for how a citizen can make a request.

Page 3 of 7
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Official State Cabinet Agency Response to the 2008 Performance Audit Report
“Accessibility and Responsiveness of Public Agencies to Public Records Requests”
April 2008

Submitting forms via web site: We agree that providing for the submittal of a public records
request form through a web site is a best practice. However, stating that three state agencies do
not allow public records request forms to be submitted through their web sites is misleading at
best. These agencies provide forms on their web site that can be emailed, and an email address
that can be used to submit the request as well. These same agencies are also listed under “Best
Practices” as having a user-friendly web site, so it seems inconsistent that they are called out as
being deficient.

Telephone requests: The Model Rules issued by the Attorney General’s Office note that any
“one-size-fits-all” approach may not be best for requestors or agencies. The rules also encourage
requestors to provide written records requests, and require Public Records Officers to document
requests received in person or on the telephone (WAC 44-14-030, section 4).

The Washington State Patrol made an intentional decision not to accept public records requests
via telephone for two reasons:

1) The high probability of the requestor’s intent not being captured accurately.

2) Written public disclosure requests clearly define the material expected. If a dispute arises
regarding a verbal request, there is no record or documentation from the requestor
detailing what he or she was originally seeking. Written requests resolve potential
misunderstandings, reduce potential litigation, and provide better customer service.

Action Steps:

e Agencies have already established policies consistent with the Public Records Act, and will
consider incorporating the advisory Model Rules if they have not been already done so.

e Each agency in the audit currently makes training on the Public Records Act available to its
staff. For example, DSHS trained 18,000 individuals on the basic elements of public records
disclosure in 2006-2007. Some agencies offer on-line or web-based training. Many Public
Records Officers also regularly receive and provide training that counts as continuing legal
education (CLE) credits.

e Agencies will continue to accommodate multiple modes of requesting public records.
Several agencies are evaluating a change to their web sites to allow web forms to be
submitted directly through the site.

e Agencies that receive large numbers of requests have already developed information that
outlines how public records requests can be made, and that information is readily available to
the public.

Finding 3: Some entities did not provide complete and satisfactory explanations for
redactions of public records and some records were improperly redacted.

RESPONSE: We are pleased that the records provided by state agencies were appropriately
redacted. Two responses did not cite the specific legal exemption for the redaction. Since the
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Official State Cabinet Agency Response to the 2008 Performance Audit Report
“Accessibility and Responsiveness of Public Agencies to Public Records Requests”
April 2008

other redacted responses provided by these agencies did include the statutory reason, we believe
the two responses were an oversight and not an indication of a systemic problem. Nevertheless,
once alerted to the oversight, both agencies took steps to ensure the explanation of redactions in
future records request responses.

Action Steps:

e These agencies provide comprehensive training and resource materials on legal exemptions
to staff who respond to records requests. They also make training on the Public Records Act
available to their staff, and offer regular on-line or web-based training.

e The agencies mentioned have already taken steps to ensure the specific exemption that
applies to each redaction is provided to the requestor.

Finding 4: Some entities provided the requested public records in a less timely manner
than their peers.

RESPONSE: State agencies value government openness and strive to provide the best customer
service possible. As noted in the overall audit conclusion, agencies performed very well, and did
even better when measured against the existing legal standard for customer service and
efficiency.

The law sets a standard for measuring customer service and efficiency in providing public
records. Agencies are required by law to send a response within five days of receipt of the
request. A prompt response is defined as either sending the actual records, or providing a
reasonable estimate of when the request can be fulfilled. With the exception of a few clerical
oversights that have been corrected, agencies responded within the required five days — or
sooner — in every case.

The audit methodology includes factors outside of the agencies’ control. The charts in the
report characterize “response time” as the number of days it took from the moment a request was
made or sent to the time a response with all records requested was received. Starting the count
when a request was sent to an agency versus when it was received by the agency adds time to the
results, and includes circumstances outside the control of the agencies. Similarly, ending the
count when a response was received by the requestor versus when it was sent by the agency
inflates the response time with circumstances not controlled by agencies.

We recognize that using an average by definition means that some agencies ended up below the
average amount of time. We believe this form of measurement gives an artificial and somewhat
inaccurate picture of agency performance. The five-day response law is used as a measurement
of customer service and efficiency because it holds agencies accountable for those factors within
their control. An agency controls what happens to a request once it is received by the agency. It
does not control, for example, how long it takes the U.S. Postal Service to deliver a request to the
agency, or how long it takes the response to reach the recipient once it is sent.
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Official State Cabinet Agency Response to the 2008 Performance Audit Report
“Accessibility and Responsiveness of Public Agencies to Public Records Requests”
April 2008

State agencies provided good communication with the requestors. Agencies communicated
with the requestors about how much time it would take to provide records, and in nearly every
case were able to provide the records within the estimated timeframe. According to the law,
agencies must give a reasonable estimate of when a request can be fulfilled. Most of the
responses in the chart included many pages, and required appropriate redactions of confidential
information (e.g., VISA card numbers). These responses take longer to fulfill, as noted by the
auditors in the “Cause” section of the finding.

Agencies appropriately handled requests requiring copying fees. The report states that three
agencies “withheld records pending payment of the copy fees.” We feel this characterization is
misleading. The agencies listed in the report provide sufficient notification of their policies on
copy fees. In addition, the Model Rules state that a requestor who wishes to have copies of
records made (instead of simply inspecting them), should make arrangement to pay for copies of
the records or a deposit.

State agencies are experiencing an increasing number of records requests. For example, the table
below illustrates the number of requests received by three of the state agencies in the audit:

Agency Approximate Number of Public Records
Requests in 2007
Department of Corrections 6,700
73% from incarcerated offenders
Washington State Patrol 10,000
Department of Social and Health 24,000
Services

Collecting copy fees can affect the speed in which requestors receive their documents. However,
these fees help agencies to recover the costs of providing hundreds of thousands of pages of
documents.

Action Steps:

e In 2007, the Governor directed agencies to undertake a significant effort to explore
opportunities for providing records electronically. Funding requested for this effort was not
allocated in the 2008 legislative session. Nonetheless, a multi-agency task force has already
been formed to assist agencies in sharing best practices and addressing the challenges
presented by electronic document requests.

e In 2007, the Office of Financial Management implemented a public records request list
service especially for large, complex, or electronic document requests. The goal is to
encourage communication among agency records officers and to ensure full compliance with
the law, avoid costly errors by improving timeliness, and provide full, consistent approaches
to responses.
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“Accessibility and Responsiveness of Public Agencies to Public Records Requests”
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The Risk Management Division of the Office of Financial Management is holding training
forums for agency public records officers. The first forum was held in March 2008. Two
more forums are currently planned, including one in eastern Washington.

Each agency in the audit currently makes training on the Public Records Act available to its
staff. For example, DSHS trained 18,000 individuals on the basic elements of public records
disclosure in 2006-2007. Some agencies offer on-line or web-based training. Many Public
Records Officers also regularly receive and provide training that counts as continuing legal
education (CLE) credits.

The Department of Corrections is working with the public and the Attorney General’s Office
to develop new rules for electronic disclosure of its public records.

Agencies that receive large volumes of public records requests will evaluate the proposed
gains in efficiency and also effectiveness of changing to a method of prioritizing incoming
requests versus continuing to process requests with a “first in, first out” approach.

Agencies will continue to use email to respond to public records requests whenever possible.
Agencies will continue to provide large records requests in installments when appropriate.

Agencies will continue to provide requestors with estimates of how long it will take to fulfill
public records requests, when extending more than five days.

Page 7 of 7
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Appendix D - Summary Observations
from Entity Interviews

We sought comments from the staff who responded to our requests as to their
general perception of their entity’s current processes and practices in responding to
public records requests with the following interview questions:

e “What attributes in your system accommodates timely and efficient responses to
public records requests?”

Attitude
More than half of the interviewees stated that attitude and customer service are a
critical attribute to successfully responding to public records requests.

Training
Fifty percent of the interviewees stated that training is a critical factor in successfully
responding to public records requests.

Request Tracking
More than half of the interviewees stated that tracking public records requests is a
critical attribute to successfully responding to public records requests.

Electronic Documents
More than half of the interviewees stated that converting public documents to
electronic form will improve the accessibility and retrieval of public records.

Centralization
Twenty percent of the interviewees considered centralization of the public records
process as a critical factor to successfully respond to public records requests.

Assistance by Public Records Officers

Nearly 25 percent of the interviewees considered assistance from the entity’s public
records officer to be a critical factor in successfully responding to public records
requests.

Monitoring & Accountability

Nearly 25 percent of the interviewees considered a system of monitoring and
accountability to be a critical factor in successfully responding to public records
requests.

We sought comments from the staff who responded to our requests about challenges
in responding to requests and in the processes they have in place:

e “What are the major attributes/impediments that impair the entity’s ability to
respond timely and efficiently to public records requests?”

e “What would you change, if anything, regarding the processes you currently have
in place?”

Staff & Resources
Nearly 50 percent of the interviewees stated that a lack of staffing and resources
allocated to public records requests is challenging to meet the public expectations.
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In most cases, public records requests are an ancillary duty assigned to staff who
find that fulfilling public records requests impacts their ability to fulfill their primary
assigned duties and functions.

Need for Better Guidance
Approximately 20 percent of the interviewees stated that they would like better
guidance on how to process and administer public records requests.

Large Requests
Almost 20 percent of the interviewees stated that a challenge in fulfilling public

records requests were that some requests involved a large number of records and
the associated challenges in locating and compiling those records.

Nuisance (Malicious) Requests

Nearly 20 percent of the interviewees noted malicious, disingenuous or insincere
requests are submitted because of bad feeling or conflict the requestor may be
having with their entity or the desire to delay or block a potential action by the entity
using valuable time and resources to fulfill.

Increasing Volume of Requests
Nearly 20 percent of the interviewees stated that the volume of public records
requests is significantly increasing at an increasing rate.

Locating Records
Approximately 20 percent of the interviewees stated that that locating the requested
records is at times difficult.

Costs & Funding
Approximately 15 percent of interviewees stated that the time dedicated to

responding to public records requests presented a challenge given the costs
associated with the activity and the lack of dedicated funding for this activity by their
entity.

Vague Requests
Nearly 20 percent of interviewees stated that one of the challenges in fulfilling public

records requests is identifying what specific records the requestor is seeking. They
feel constrained because they are aware they can't ask the requestors “why” they are
making the request but would like to do so to provide greater clarity to the requests.

Five-Day Rule
Nearly 20 percent of interviewees stated that they felt significant pressure to respond

to the requestors in the statutorily required five business days. There appears to be
some confusion and misunderstanding by the interviewees’ application of the law. The
law requires the entity to acknowledge it has received the request in five business
days. If the record can't be provided, entities are afforded the ability to provide a
reasonable estimate of when the records would be provided and provide them when
they are assembled and available for inspection. In any event, entities should provide
the requested records in the most timely possible manner.

We communicated with each audited entity many times during the audit. Additionally,
information came to our attention critiquing the Public Records Act from public
officials, public entities, newspaper editorials, public records blogs and a nationwide
study of public records processes. Those areas are as follows:
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Public Records Requests Submitted for Commercial Use

During our interviews, four entities expressed concerns regarding the time required to
fill records requests that are, in their view, used for commercial purposes:

e King County

Yakima County

Department of Labor and Industries

Washington State Patrol

For example, the Washington State Patrol told us significant resources are spent
providing accident reports to attorneys as laws allow commercial use of collision
reports obtained from a public records request. The entities believe the time spent
on these requests is costly and uses resources that could be applied to day-to-day
operations.

Five entities interviewed stated they receive requests from private attorneys they
believe are for commercial use:

e King County

Yakima County

City of Seattle

Department of Labor and Industries

Washington State Patrol

We observed from our request for entities’ phone directories containing names and
contact information that the City of Kent required the requestor to sign an affidavit
attesting that the information provided would not be used for commercial purposes.
The Washington State Patrol also provided a signature line for the requestors to
certify they understood the records provided were not to be used for commercial
purposes.

Public Requests Submitted in Lieu of Attorney Discovery Process

King County and the City of Seattle stated they were receiving an increasing number
of requests from attorneys using the Public Records Act to gather public documents
prior to filing litigation. The entities believe that these types of public records requests
shift the costs previously borne by the attorneys in the discovery process to the
public entities that must provide the records under the Public Records Act. We
observed the Washington State Patrol provided a signature line for the requestor

to sign, certifying they understood the records provided were not to be used for
commercial purposes.

Privacy Restrictions Imposed by Collective Bargaining Agreements

During our evaluation of the contributing factors resulting in an entity being less timely
in providing records, the Department of Social and Health Services advised us that
records requests directed at specific individuals were delayed because the entity's
collective bargaining agreements with employee unions require the Department
employees to be notified of public records requests to allow them the opportunity to
seek a court order preventing disclosure of the requested records or elements of the
records.

Records Requests from Incarcerated Prisoners

Faced with what Washington State Attorney General Rob McKenna calls a “cottage
industry” of prison inmates filing requests for large numbers of government records
in hopes of collecting penalties for slip-ups, state lawmakers are considering
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changing the rules. The proposal calls for paying any penalties into the state’s victim-
compensation fund, rather than to the inmate. According to the Attorney General's
Office:

e Since 2002, one inmate has filed 494 requests totaling 19,000 pages of
government records, plus audio tapes and CDs.
¢ Another inmate filed 788 records requests in the last five months of 2005.

The Department of Corrections determined that approximately 73 percent of the
records requests received in 2007 were received from inmates.
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Appendix E — Sources of information
about the Public Records Act

Public Records Act (RCW 42.56)
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56

Washington Attorney General’s Model Rules:

The Attorney General's Office developed model rules regarding paper and electronic
public records that have been adopted and published in the Washington Administrative
Code. The model rules are non-binding best practices to assist records requestors
and agencies.

2006 Model Rules (Paper Records):
http://www.atg.wa.gov/uploadedFiles/Another/About_the_Office/Open_
Government/Final%20Model%20Rules%20WACs.pdf

2007 Model Rules (Electronic Records)
http://www.atg.wa.gov/uploadedFiles/Another/About_the_Office/Open_
Government/Model%20Rules%20Electronic%20Records.pdf

Public Records and Open Public Meetings
http://www.atg.wa.gov/PublicRecords/default.aspx

“Obtaining Public Records” — http://www.atg.wa.gov/Records.aspx

The Attorney General's Office has a Web page dedicated to guide public records
requestors on how to request records and what records are available for
inspection. -

“Open Government Internet Manual”
http://www.atg.wa.gov/OpenGovernment/InternetManual.aspx

Sunshine Committee: http://www.atg.wa.gov/opengovernment/sunshine.aspx
Other Resources

Municipal Research Service Center
http://www.mrsc.org/subjects/legal/prd/prd.aspx

Washington Coalition for Open Government
http://www.washingtoncog.org/
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Appendix F — Tips for Obtaining Public Records

Be precise
Make your request as specific as you can and be willing to be flexible in working with

the entity to narrow your request. Provide, ideally in writing, a reasonable description
that will enable the agency locate the record. Also, because many governments are
large and decentralized, try to determine which office or department may hold the
record(s) you are requesting.

Be pleasant
Entity staff will be more inclined to assist you locate a record if you approach them

professionally. If the entity staff appears unable to assist you, ask to be referred to
the entity’s Public Records Officer for guidance and assistance.

Be persistent
Assume the record you are requesting is a public record and if need be, state that

you are making a “public records request.” It is the responsibility of the entity to
determine if a record or portions of a record are exempt. If the entity tells you a
record is exempt and denies your request, it should also provide you with the specific
legal citation of the exemption.

Source: Complied from - “Tips make record gathering easier” — Adam Lynn,
Spokesman-Review (www.openwashtington.com)
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Appendix G — Communications from the
Governor on the Public Records Act

STATE OF WASHINGTON

OFFICE OF THE GOVERNOR
P.O. Box 40002 e Olympia, Washington 98504-0002 e (360) 753-6780 e www.governor.wa.gov

February 7, 2006

TO: All Agency Directors
FROM: Christine O. Gregoire
Governor

SUBJECT:  Washington Public Disclosure Act

I am writing about a subject that is very important to this administration and the people of
Washington. Voters passed our Public Disclosure Act as an Initiative in 1972. The
purpose of this memorandum is to emphasize my expectation that this administration will
live up to the spirit of this very important law.

We all share the goal of increasing the credibility of state government. The Public
Disclosure Act is a vital tool in helping us achieve that goal. The concept behind the
Public Disclosure Act is simple. An informed public is essential to our form of
government. The public must retain control of government and the only way it can do
that is to be informed about what government is doing.

Here is how drafters of the Public Disclosure Act put it: “The people of this state do not
yield their sovereignty to the agencies that serve them. The people, in delegating
authority, do not give their public servants the right to decide what is good for the people
to know and what is not good for them to know. The people insist on remaining
informed so that they may maintain control over the instruments that they have created.”

Others point out that the more informed people are, the better they will be governed and
that government performs best when it is open and accountable.

The Public Disclosure Act is one of the primary ways the public keeps informed about
government. I therefore direct all agencies to renew their commitment to openness, to the
underlying principles of the act, and to its effective implementation. Each agency must
take a fresh look at its implementation of Chapter 42.17 RCW, reduce any backlog on
disclosure requests, and foster an appreciation of the importance of public disclosure
among its employees. It is the expectation of this administration that we will look for
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ways to comply with the letter and spirit of the Public Disclosure Act rather than look for
ways to withhold disclosure.

Our goal should be to establish a public confidence that each individual has the ability to
access the records needed to help him or her understand state government’s decisions and
how they are made. To do that, we must be committed to openness and practice it on a
daily basis by enhancing public access and ensuring records are released in a timely,
respectful way.

There is no question that release of some records can be time consuming, difficult, and
sometimes even embarrassing. But we must always remember we are accountable to the
people and that means we have to operate with an openness that allows them to have
input on what we do, understand our decision making, and ultimately sit in judgment of
our work. We must all work to build full public confidence that state government is open
and accountable.
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CHRISTINE O. GREGOIRE
Governor

STATE OF WASHINGTON

OFFICE OF THE GOVERNOR

P.O. Box 40002 » Olympia, Washington 98504-0002 < (360) 753-6780 ¢« www.governor.wa.gov

September 18, 2007

TO: State Agency Directors
FROM: Governor Chris Greggir

SUBIECT:  Open Records/Public Records Act

I know you share my support for open government and our state’s Public Records Act
(Act). As more public records are available electronically, state agencies have an
opportunity to work with people who request electronie copies of public records and,
when possible, make electronic copies of non-exempt public records available in
electronic format.

Numerous writers, scholars and lawyers have expressed views on the topic of production
of electronic records. Very few states have addressed any aspect of this issue in their
state public records laws. At least one court has ruled that Washington’s Public Records
Act does not require the production of electronic copies of non-exempt public records.
Today, regardless of the technical requirements of the Act, I am asking all state agency
public records officers to work with people who request electronic copies of non-exempt
public records and, whenever possible, to satisfy these requests.

[ know this will be new work and, in some cases, a new challenge for state agencies. To
provide support, I am asking that the Department of Information Services designate a
team to serve as a resource for state agency records officers and information technology
departments, as they work to respond to these requests in the coming year.

0
Jiig
'
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Appendix H — Recent Developments
in Public Records Management

Recently amended Attorney General's Model Rules addressing electronic
records

The Attorney General's Office recently amended its model rules to provide guidance
to public entities on how to provide access to and copies of electronic public records.

Secretary of State - State Archivist’s Digital Archiving Project

In 2005, the Secretary of State’s Office State Archivist purchased a software
system to convert state and local government documents to make them available
electronically throughout the state. The Digital Archiving system also will help
preserve the state’s historical records while simplifying citizen access to those
records.

Department of Information Services, Washington State Electronic Records
Vault (WaServ)

The state’s Department of Information Services is putting in place WaServ, a new
e-mail retention and discovery system for use by all state agencies. The Department
plans to have the new service ready for use in 2009 or thereafter.

Many state agencies now store e-mail in a format that often is not searchable. This
requires the agency to conduct a time-consuming search of individually stored
e-mails when a public disclosure request is received. WaServ is designed to create

a standard archiving method and is aligned with the Secretary of State’s Digital
Archiving Project. With the new system, state agencies will be able to respond faster
to public records requests, complete comprehensive searches and make records
retention practices uniform.

The Department states WaServ will result in reduced data storage costs because
storage will be shared with other state agencies.

Internet Search Engines and Electronic Public Records

An Internet search engine provides free consulting and software to several states

in an effort to make it easier for users to search for government information on the
Internet. The records that will show up in search-engine queries already are available
online but many are hard to find. Many state agency Web sites and electronic records
haven't been indexed by popular search engines.
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Appendix | — Sample public records request

This letter is an example of a public records request. We sent this letter as one of our
public records requests.

December 21 2006

Whatcom County

Attn: Fublic Records Officer
311 Grand Avenue
Bellingham, WA 98225

Dear Public Records Officer,

I am interested in oblaining specific documents for a six month period in 2005, I would
like a copy of all travel vouchers and documentation supporting those vouchers for July
through December 2005 for Jeffery Monsen, Public Works Director. If Jeffery Monsen
was not in this position between July and December 2005, please provide the requested
records for the individual that held the position during that period of time.

Please send these records to my address below.
Joan Ficlds

Please feel free to contact me with any questions/clarifications,

Sincerely yours,

(309) 979-2119
I2fieldsi@hotmail eom
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Appendix J — Overall Results

Our 300 unannounced public records requests achieved the following results:

Public Records Request Results

Responses received were
incomplete or insufficient

7 Requests with no
response received by
requestor
32

Requests with sufficient
responses
261

Types of Incomplete Responses

Request not received Entity did not accept
by the entity’s Public the format of the
Records Officer request

3 4

Entity directed requestor
to resubmit the request
to another department

Entity did not correctly
process the request,

within the entity no response received
10 5
Entity responded with
. incomplete or insufficient
Entity reponse records

drafted or issued,
but not received by 7
requestor

9

Based upon our follow-up with the entities:
¢ Two entities’ Public Records Officers asserted they had no record of receiving

153



Washington State Auditor’s Office Performance Audit Report
Open Public Records Practices at 30 Government Entities — Report #1000011

154

three (1 percent) of our requests.
e Seven responses (3 percent) did not fulfill our requests.

Two entities’ public records officers stated

e Four requests were rejected because the entity did not accept the method of
delivery.

¢ |n one instance, requestors were told only requests submitted via U.S. Mail would
be accepted when they attempted to submit a verbal, in-person request.

e Three requests that were submitted by e-mail were not responded to. One entity
was able to verify the request was blocked by an e-mail filter. In the other two
cases, the entities suspected the e-mails were blocked by an e-mail filter, but
were unable to ascertain that.

e 10 (3 percent) of our requests were received by the entity, but we were
directed to resubmit the request to another department or division. In these
circumstances, we consider the entity to be nonresponsive to the original
request.

¢ Nine (3 percent) requests were responded to by the entity but never received
by our Office. We noted seven instances in which the entity could document that
records were prepared or sent, but we never received them. In one instance, the
entity sent a request for clarification that we never received.

¢ Five requests were not fulfilled because entity staff did not process the requests.

Walk-In requests for entity sexual harassment policy

The results of our walk-in requests varied based on the complexity of the facility and
availability of instructions such as signage on where to go to file a request, and the
number of times the requestor was directed to another department to place the
request.

Our audit expectation was entity staff would not ask about the purpose of the request
unless it was clearly to aid in the identification of the records. This expectation is
consistent with the spirit of the Public Disclosure Act. In the case described below,
we found the inquiry regarding the reason the policy was being sought as barrier to
obtaining the records.

Our walk-in request at Pierce County took an hour — at least double the amount of
time the other requests took - and required a significant effort on the part of the
requestor because the entity’s staff asked several questions bordering on contentious
before agreeing to provide the record. An excerpt of the auditors’ experience when
making the request follows:

“During our walk-in request for the County’s sexual harassment policy, requestors
were asked why they were interested in the policy by the front desk staff at the
Clerk’s Office, and the Human Resources front desk staff and manager. The manager
asked additional questions before the policy was provided; where the requestors went
to school and what branch of the school they attended. Requestors asked why these
questions were being asked and were informed the manager needed to know where
the policy was going before she could provide it to them. After answering all of the
questions, the manager provided the policy several minutes later.”

The following charts present the number of minutes it took requestors to enter the
facility, place the request and leave the facility.
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Average Time Spent by Requestor in Submitting Walk-in Requests

(by Entity type)
Entity Type Average Minutes Invested
Counties 18 minutes
Cities 12 minutes
State Agencies 8 minutes
Walk-in Request: Time invested in submitting the request
Entity Minutes
Counties
Clark County 5
Spokane County 9
Kitsap County 10
Thurston County 10
Snohomish County 15
Yakima County 15
Whatcom County 15
Benton County 20
King County 25
Pierce County 60
Cities
City of Vancouver 5
City of Everett 5
City of Kent 5
City of Spokane Valley 10
City of Federal Way 10
City of Yakima 10
City of Spokane 12
City of Seattle 15
City of Bellevue 15
City of Tacoma 30
State Agencies
Washington State Patrol 3
Dept. of Social & Health Services 5
Dept. of General Administration 5
WA State Office of Financial Mgmt 5
Office of Insurance Commissioner 7
Dept. of Labor and Industries 7
Washington State Lottery 7
Dept. of Corrections 8
WA St. Investment Board 10
Department of Revenue 20

We then measured the number of business days it took to obtain the records once
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the request was submitted. Entities are not required to provide the record upon
demand; rather, they are required to accept our request and forward it to the
appropriate person for processing. Entities that show a zero (“0”) are entities that
provided the records at the time of the visit. These requests occurred between
February 9 and February 16, 2007.

City of Bellevue | 0
City of Everett
City of Federal Way | 0
City of Kent
City of Seattle
City of Spokane
City of Spokane Valley
City of Tacoma
City of Vancouver
City of Yakima
Benton County
Clark County
King County
Kitsap County
Pierce County
Snohomish County
Spokane County
Thurston County

Whatcom County

OOOOOOOQ.OOOOOOO

Yakima County

Results from walk-in requests for sexual harassment policy

Dept. of Corrections

Front desk asked requestor to come back later |

Dept. of General Administration | 0

Dept. of Labor & Industries | Entity provided incorrect response and sent requestor to another agency for assistance |

Dept. of Revenue | o
Dept. of Social & Health Services | 0
Office of Financial Management | 0

Entity responded with
incomplete records; one
page missing

Office of the Insurance Commissioner- 3

WA State Investment Board | 0

WA State Lottery ||

Front desk indicated that they would only accept requests via US Mail l

WA State Patrol | 0

0

5 10 15 20 25 30 35

Number of days it took to receive response to the initial request

Mail-In Requests:

Averages for Each Request Mode

Request Mode Average Days to Respond
Certified Mail 10

Standard Mail 7

E-mail 3
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Certified letter request for 5 highest paid employees

Our first request asked the entity to provide records that showed the names, job titles
and compensation amounts for the entity’s five highest-paid employees for calendar
year 2005. The requests were sent by certified mail on November 22, 2006.

Results of certified mail request for salaries of the 5 highest paid
employees

City of Bellevue

Entity responded with
incomplete or insufficient
records; redactions applied to
records rendered them
unusable

[I  Entity directed requestor to resubmit the request to another department within the entity I
5

City of Everett

City of Federal Way
City of Kent

City of Seattle

City of Spokane

City of Spokane Valley
City of Tacoma

City of Vancouver

City of Yakima

Benton County 10

Clark County

King County
Kitsap County
Pierce County
Snohomish County
Spokane County
Thurston County 10
Whatcom County

Yakima County 14

Dept. of Corrections 17
Dept. of General Administration
Dept. of Labor & Industries
Dept. of Revenue 26
Dept. of Social & Health Services 17

Office of Financial Management

IEntity responded with insufficient records;
initial web site did not provide requested

10 h record

Office of the Insurance Commissioner
WA State Investment Board

WA State Lottery

WA State Patrol

13

0 5 10 15 20 25 30 35 40

Number of days it took to receive response to the initial request
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E-mail request for entity travel policy

This was the only request sent using e-mail. These requests were sent on December

14, 2006.

City of Bellevue

City of Everett

City of Federal Way

City of Kent

City of Seattle

City of Spokane

City of Spokane Valley

City of Tacoma

City of Vancouver

City of Yakima

Benton County

Clark County

King County

Kitsap County

Pierce County

Snohomish County

Spokane County

Thurston County

Whatcom County

Yakima County

Dept. of Corrections

Dept. of General Administration

Dept. of Labor & Industries

Dept. of Revenue

Dept. of Social & Health Services

Office of Financial Management
Office of the Insurance Commissioner

WA State Investment Board

WA State Lottery

WA State Patrol

0 5
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Results from e-mail request for entity travel policy

.1

Entity did not correctly process the request, no response received |

Entity response was issued, but not received by the requestor |

[ 5

l Entity did not accept the format of request; (E-mail) SPAM filter suspected ]

1 ﬁ Entity responded with insufficient records; initial
1 web site did not provide requested record

2
1

2

I Entity did not correctly process the request, no response received |
1

2

Entity did not accept the format of request; (E-mail) SPAM filter suspected ]

| Response received in 40 minutes |

—

l Entity response was drafted or issued, but not received by the requestor ]

|| Response received in 15 minutes |

13

Entity did not correctly process the request, no response received |

Entity did not accept format of request; (E-mail) blocked by SPAM filter l

-1

10 15 20 25 30 35

Number of days it took to receive response to the initial request
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Certified letter request for travel records

We asked the entity for copies of travel voucher(s) for specified entity staff for July
through December 2005. The request was sent via certified mail on December 21,
2006.

Results from certified mail request for travel vouchers

City of Bellevue
City of Everett

City of Federal Way
City of Kent

City of Seattle

19
11

Entity directed requestor to resubmit the request to another department within the entity |
16

City of Spokane

City of Spokane Valley
City of Tacoma

City of Vancouver

City of Yakima

Benton County 12

Clark County
King County 12
Kitsap County
Pierce County 19
Snohomish County

Spokane County

Thurston County 15 Entity responded with
incomplete records; one

Whatcom County iy
page missing

Yakima County
Dept. of Corrections 21
Dept. of General Administration

Dept. of Labor & Industries 14

Dept. of Revenue

Dept. of Social & Health Services
Office of Financial Management 13
Office of the Insurance Commissioner
WA State Investment Board

WA State Lottery

WA State Patrol

19

27

0 5 10 15 20 25 30 35

Number of days it took to receive response to the initial request

40
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Certified mail request for cell phone records

We asked the entity for the May 2006 entity-owned cell phone record for the entity’'s
top non-elected official or chief agency official. The request was sent via certified mail
on December 28, 2006.

Results from certified mail request for cell phone records

City of Bellevue
City of Everett

City of Federal Way
City of Kent

City of Seattle |

10
4

Entity directed requestor to resubmit the request to another department within the entity |

City of Spokane

City of Spokane Valley
City of Tacoma

City of Vancouver 13

City of Yakima
Benton County
Clark County

King County
Kitsap County
Pierce County
Snohomish County 14
Spokane County
Thurston County

Whatcom County

Yakima County | Entity response was drafted or issued, but not received by the requestor |
14

Dept. of Corrections
Dept. of General Administration

Dept. of Labor & Industries

Dept. of Revenue 8
Dept. of Social & Health Services
Office of Financial Management 8

Office of the Insurance Commissioner
WA State Investment Board

WA State Lottery

WA State Patrol

15

13

0 5 10 15 20 25 30 35

Number of days it took to receive response to the initial request
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Standard mail request for vacation records

We asked the entity for the vacation records of the entity’s top, non-elected financial
officer for January through June 2006. The request was sent via standard mail on
December 28, 2006.

Results from standard mail request for vacation records

City of Bellevue
City of Everett
City of Federal Way

City of Kent 3
City of Seattle I Entity directed requestor to resubmit the request to another department within the entity I
City of Spokane

City of Spokane Valley
City of Tacoma

City of Vancouver

City of Yakima

Benton County

Clark County

King County

Kitsap County

Pierce County
Snohomish County 22

Spokane County

Thurston County || Entity directed requestor to resubmit the request to another department within the entit

Whatcom County 7

Yakima County || Entity response was drafted or issued, but not received by the requestor |

19

Dept. of Corrections

Dept. of General Administration
Dept. of Labor & Industries 10
Dept. of Revenue

Dept. of Social & Health Services 14
Office of Financial Management
Office of the Insurance Commissioner
WA State Investment Board

WA State Lottery

WA State Patrol 12

0 5 10 15 20 25 30 35

Number of days it took to receive response to the initial request

40
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Standard mail request for Information
Technology Director job description

The request was sent via standard mail on December 28, 2006.

Results for standard mail request for Information Technology Director
job description

City of Bellevue 2

City of Everett || Request not received by the entity’s Public Records Officer |

City of Federal Way 4
City of Kent
City of Seattle

13

IEntitx directed requestor to restﬂamit the request to another degartment within the entitx I

City of Spokane

City of Spokane Valley
City of Tacoma 10

City of Vancouver
City of Yakima
Benton County
Clark County

King County

Kitsap County Request not received by the entity’s Public Records Officer |

Pierce County

Snohomish County

Spokane County 18
Thurston County
Whatcom County 6 Entity responded with insufficient
Yakima County 5 records; more sufficient records existed

Dept. of Corrections

Dept. of General Administration
Dept. of Labor & Industries

Dept. of Revenue

Dept. of Social & Health Services
Office of Financial Management
Office of the Insurance Commissioner
WA State Investment Board

WA State Lottery

WA State Patrol

0 5 10 15 20 25 30 35 40

Number of days it took to receive response to the initial request
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Certified mail request for out-of-state travel records

We asked for all records and vouchers showing out-of-state travel reimbursements or
travel costs for July 2005 through June 2006. One individual was selected from each
entity. For counties and cities, the top law enforcement officer was selected. The
request was sent via certified mail on December 29, 2006.

Results for certified mail request for out-of-state travel expenditures

City of Bellevue 21
City of Everett
City of Federal Way

City of Kent

35
14

City of Seattle [[Entity directed requestor to resubmit the request to another department within the entit

City of Spokane || Entity did not correctly process the request, no response received |
2

City of Spokane Valley
City of Tacoma 40

City of Vancouver
City of Yakima

Benton County 4

Clark County | Entity did not correctly process the request, no response received |

King County JEntity directed requestor to resubmit the request to another department within the entit

Kitsap County 29

17

Pierce County
Snohomish County 22
10

Spokane County

Thurston County
Whatcom County 15

Entity directed requestor to resubmit the request to another department within the entit

Yakima County l Entity response was drafted or issued, but not received by the requestor l

Dept. of Corrections
Dept. of General Administration
Dept. of Labor & Industries
Dept. of Revenue
Dept. of Social & Health Services 19
Office of Financial Management
Office of the Insurance Commissioner
WA State Investment Board
WA State Lottery
WA State Patrol 24

0 5 10 15 20 25 30 35 40

Number of days it took to receive response to the initial request
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Standard mail request for employee
recognition award expenditures

We asked for all records or vouchers showing expenditures for employee awards
and/or recognition in December 2005 and January 2006 for selected entity
departments. The request was sent via standard mail on January 3, 2007.

Results for standard mail request for employee recognition award
expenditures

City of Bellevue 10
City of Everett

City of Federal Way
City of Kent

City of Seattle

10

Entity directed requestor to resubmit the request to another department within the entit
City of Spokane

City of Spokane Valley 10
City of Tacoma
City of Vancouver
City of Yakima
Benton County
Clark County

King County
Kitsap County
Pierce County
Snohomish County
Spokane County 15
Thurston County
Whatcom County 10

Yakima County

Dept. of Corrections I Entity response was drafted or issued, but not received by the requestor l

Dept. of General Administration
Dept. of Labor & Industries
Dept. of Revenue 12
Dept. of Social & Health Services
Office of Financial Management
Office of the Insurance Commissioner
WA State Investment Board
WA State Lottery

WA State Patrol 15

0 5 10 15 20 25 30 35

Number of days it took to receive response to the initial request

lo4
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Standard mail request for entity phone directory

In cases where we believed the entire directory would be too large, we requested a
directory for one department within the entity. The request was sent via standard mail

on January b,

City of Bellevue

City of Everett

City of Federal Way

City of Kent

City of Seattle

City of Spokane

City of Spokane Valley

City of Tacoma

City of Vancouver

City of Yakima

Benton County

Clark County

King County

Kitsap County

Pierce County

Snohomish County
Spokane County

Thurston County
Whatcom County

Yakima County

Dept. of Corrections

Dept. of General Administration
Dept. of Labor & Industries
Dept. of Revenue

Dept. of Social & Health Services

Office of Financial Management

Office of the Insurance Commissioner

WA State Investment Board
WA State Lottery
WA State Patrol

2007.

Results for standard mail request for entity phone directory

2
2

Request not received by the entity’s Public Records Officer |

|
|

I Entity response was drafted or issued, but not received by the requestor l

I Entity response was drafted or issued, but not received by the requestor l
4

2

|I Entity response was drafted or issued, but not received by the requestor l

5 10 15 20 25 30 35

Number of days it took to receive response to the initial request

40
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Appendix K - Criteria

General Performance Criteria:

RCW 42.56.030 states:
“The people of this state do not yield their sovereignty to the agencies that serve
them. The people, in delegating authority, do not give their public servants the
right to decide what is good for the people to know and what is not good for
them to know. The people insist on remaining informed so that they may maintain
control over the instruments they have created. The public records subdivision of
this chapter shall be liberally construed and its exemptions narrowly construed
to promote this public policy and to assure that the public interest will be fully
protected. In the event of conflict between the provisions of this chapter and any
other act, the provisions of this chapter shall govern.”

Initiative 276, passed in 1972, contained a similar public policy statement:
“It is hereby declared by the sovereign people to be the public policy of the state
of Washington: . . . (11) That, mindful of the right of individuals to privacy and
of the desirability of the efficient administration of government, full access to
information concerning the conduct of government on every level must be assured
as a fundamental and necessary precondition to the sound governance of a free
society.”

CRITERIA - Finding 1

We identified the top-performing entities based on the unannounced requests.
Practices used by the top performers became our performance criteria. A list of
the top performers is in Appendix J, “Overall Results” section of this report. Top
performing entities provided all requested records and those records were complete
and consistent with those that were requested. Top performing entities did not
redirect the requestor to submit his or her request a second time to a different
department within the state agency or local government.

The legal criteria presented below is provided for context, as this audit was not
focused on compliance with the Public Records Act but on the effectiveness and
efficiency of state agencies’ and local governments responses to records requests.
The citations made below are either in whole or in part as they relate to the subject
matter of the finding. Emphasis, as indicated by underline or bold font, has been
added.

WAC 44-14-04004 - Responsibilities of agency in providing records states in part:

(1) General. An agency may simply provide the records or make them available within
the five-business day period of the initial response. When it does so, an agency
should also provide the requestor a written cover letter or e-mail briefly describing
the records provided and informing the requestor that the request has been closed.
This assists the agency in later proving that it provided the specified records on a
certain date and told the requestor that the request had been closed. However, a
cover letter or e-mail might not be practical in some circumstances, such as when the
agency provides a small number of records or fulfills routine requests.

An agency can, of course, provide the records sooner than five business days.
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Providing the “fullest assistance” to a requestor would mean providing a readily
available record as soon as possible. For example, an agency might routinely
prepare a premeeting packet of documents three days in advance of a city council
meeting. The packet is readily available so the agency should provide it to a
requestor on the same day of the request so he or she can have it for the council
meeting.

(4) Failure to provide records. A “denial” of a request can occur when an agency:
Does not have the record;
Fails to respond to a request;
Claims an exemption of the entire record or a portion of it; or
Without justification, fails to provide the record after the reasonable estimate
expires.

CRITERIA - Finding 2

We identified the top-performing entities based on our unannounced requests as
performance criteria. Those top performers can be found in the Overview of Audit
Results section of this report. Top performers include those that accept public
records requests in multiple forms that include in person, by e-mail, in writing, by
fax, and by phone. Top performers do not filter or block public records requests
submitted by e-mail to public records officers. Top performers do not require
requestors to complete public records request forms. However, top performers
allow requestors the option of using on-line request forms for requesting records and
submitting those requests electronically.

The legal criteria below is provided for context, as this audit was not focused on
compliance with the Public Records Act but on the effectiveness and efficiency of
state agencies’ and local governments responses to records requests. The citations
made below are either in whole or in part as they relate to the subject matter of the
finding. Emphasis, as indicated by underline or bold font, has been added.

RCW 42.56.100 - Protection of public records-Public access. Agencies shall adopt
and enforce reasonable rules and regulations, and the office of the secretary of the
senate and the office of the chief clerk of the house of representatives shall adopt
reasonable procedures allowing for the time, resource, and personnel constraints
associated with legislative sessions, consonant with the intent of this chapter to
provide full public access to public records, to protect public records from damage or
disorganization, and to prevent excessive interference with other essential functions
of the agency, the office of the secretary of the senate, or the office of the chief
clerk of the house of representatives. Such rules and regulations shall provide for the
fullest assistance to inquirers and the most timely possible action on requests for
information. Nothing in this section shall relieve agencies, the office of the secretary
of the senate, and the office of the chief clerk of the house of representatives from
honoring requests received by mail for copies of identifiable public records.

WAC 44-14-030 Availability of public records.

(4) Making a request for public records.

(a) Any person wishing to inspect or copy public records of the (name of agency)
should make the request in writing on the (name of agency’s) request form, or by
letter, fax, or e-mail addressed to the public records officer and including the following
information:
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Name of requestor;

Address of requestor;

Other contact information, including telephone number and any e-mail address;
Identification of the public records adequate for the public records officer or
designee to locate the records; and

¢ The date and time of day of the request.

(b) If the requestor wishes to have copies of the records made instead of simply
inspecting them, he or she should so indicate and make arrangements to pay for
copies of the records or a deposit. Pursuant to section (insert section), standard
photocopies will be provided at (amount) cents per page.

(c) A form is available for use by requestors at the office of the public records officer
and onine at (web site address).

(d) The public records officer or designee may accept requests for public records that
contain the above information by telephone or in person. If the public records officer
or designee accepts such a request, he or she will confirm receipt of the information
and the substance of the request in writing.

WAC 44-14-03006 - Form of requests states in part:

There is no statutorily required format for a valid public records request. A request
can be sent in by mail. RCW 42.17.290/42.56.100. A request can also be
made by e-mail, fax, or orally. A request should be made to the agency’s public
records officer. An agency may prescribe means of requests in its rules. RCW
42.17.250/42.56.040 and 42.17.260(1)/42.56.070(1); RCW 34.05.220 (state
agencies). An agency is encouraged to make its public records request form
available on its web site.

A number of agencies accept oral, in-person public records requests (for example,
asking to look at a building permit). Some agencies find oral requests to be the
best way to provide certain kinds of records. However, for larger requests, oral
requests may be problematic. An oral request does not provide a record of what
was requested and therefore prevents a requestor or agency from later proving what
was included in the request. Furthermore, as described in WAC 44-14-04002(1),

a requestor must provide the agency with reasonable notice that the request is for
the disclosure of public records; oral requests, especially to agency staff other than
the public records officer or designee, may not provide the agency with the required
reasonable notice. Therefore, requestors are strongly encouraged to make written
requests. If an agency receives an oral request, the agency staff person receiving
it should immediately reduce it to writing and then verify in writing with the requestor
that it correctly describes the request.

CRITERIA - Finding 3

We identified the top-performing entities, based upon our unannounced requests as
performance criteria. Those top performers can be found in the Overview of Audit
Results section of this report. Top performing entities did not redact records or
limited their redactions to those allowed or required by state law and explained the
purpose of the redactions to the requestor.

The legal criteria presented below is provided for context, as this audit was not
focused on compliance with the Public Records Act but on the effectiveness and
efficiency of state agencies’ and local governments responses to records requests.
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The citations made below are either in whole or in part as they relate to the subject
matter of the finding. Emphasis, as indicated by underline or bold font, has been
added.

RCW 42.56.060 - Disclaimer of public liability. No public agency, public official,
public employee, or custodian shall be liable, nor shall a cause of action exist, for any
loss or damage based upon the release of a public record if the public agency, public
official, public employee, or custodian acted in good faith in attempting to comply
with the provisions of this chapter.

RCW 42.56.210 - Certain personal and other records exempt.

(1) Except for information described in RCW 42.56.230(3)(a) and confidential income
data exempted from public inspection pursuant to RCW 84.40.020, the exemptions
of this chapter are inapplicable to the extent that information, the disclosure of
which would violate personal privacy or vital governmental interests, can be deleted
from the specific records sought. No exemption may be construed to permit the
nondisclosure of statistical information not descriptive of any readily identifiable
PErson or persons.

(2) Inspection or copying of any specific records exempt under the provisions of this
chapter may be permitted if the superior court in the county in which the record is
maintained finds, after a hearing with notice thereof to every person in interest and
the agency, that the exemption of such records is clearly unnecessary to protect any
individual’s right of privacy or any vital governmental function.

(3) Agency responses refusing, in whole or in part, inspection of any public record
shall include a statement of the specific exemption authorizing the withholding of the
record (or part) and a brief explanation of how the exemption applies to the record
withheld.

The Attorney General's “Model Rules” provides advisory guidance on redactions.
Specifically, WAC 44-14-04004, “Responsibilities of agency in providing records”
states in part:

(4) Failure to provide records. A “denial” of a request can occur when an agency:
Does not have the record;

Fails to respond to a request;

Claims an exemption of the entire record or a portion of it; or

Without justification, fails to provide the record after the reasonable estimate expires.

(b) Claiming exemptions.

(i) Redactions. If a portion of a record is exempt from disclosure, but the
remainder is not, an agency generally is required to redact (black out) the exempt
portion and then provide the remainder. RCW 42.17.310(2)/42.56.210(1). There
are a few exceptions. Withholding an entire record where only a portion of it is
exempt violates the act. Some records are almost entirely exempt but small portions
remain nonexempt. For example, information revealing the identity of a crime victim
is exempt from disclosure. RCW 42.17.310 (1)(e)/42.56.240(2). If a requestor
requested a police report in a case in which charges have been filed, the agency
must redact the victim’s identifying information but provide the rest of the report.

Statistical information “not descriptive of any readily identifiable person or persons” is
generally not subject to redaction or withholding. RCW 42.17.310(2)/42.56.210(1).
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For example, if a statute exempted the identity of a person who had been assessed
a particular kind of penalty, and an agency record showed the amount of penalties
assessed against various persons, the agency must provide the record with the
names of the persons redacted but with the penalty amounts remaining.

Originals should not be redacted. For paper records, an agency should redact
materials by first copying the record and then either using a black marker on the
copy or covering the exempt portions with copying tape, and then making a copy. It
is often a good practice to keep the initial copies which were redacted in case there
is a need to make additional copies for disclosure or to show what was redacted.
For electronic records such as data bases, an agency can sometimes redact a field
of exempt information by excluding it from the set of fields to be copied. However,
in some instances electronic redaction might not be feasible and a paper copy of
the record with traditional redaction might be the only way to provide the redacted
record. If a record is redacted electronically, by deleting a field of data or in any
other way, the agency must identify the redaction and state the basis for the claimed
exemption as required by RCW 42.56.210(3). See (b)(ii) of this subsection.

(i) Brief explanation of withholding. When an agency claims an exemption
for an entire record or portion of one, it must inform the requestor of the statutory
exemption and provide a brief explanation of how the exemption applies to the record
or portion withheld. RCW 42.17.310(4)/42.56.210(3). The brief explanation should
cite the statute the agency claims grants an exemption from disclosure. The brief
explanation should provide enough information for a requestor to make a threshold
determination of whether the claimed exemption is proper. Nonspecific claims of
exemption such as “proprietary” or “privacy” are insufficient.

One way to properly provide a brief explanation of the withheld record or redaction is
for the agency to provide a withholding index. It identifies the type of record, its date
and number of pages, and the author or recipient of the record (unless their identity
is exempt). The withholding index need not be elaborate but should allow a requestor
to make a threshold determination of whether the agency has properly invoked the
exemption.

The Attorney General's “Model Rules” provides advisory guidance on exemptions.
Specifically:

WAC 44-14-060 - Exemptions. (1) The Public Records Act provides that a number

of types of documents are exempt from public inspection and copying. In addition,
documents are exempt from disclosure if any “other statute” exempts or prohibits
disclosure. Requestors should be aware of the following exemptions, outside the
Public Records Act, that restrict the availability of some documents held by (name of
agency) for inspection and copying:

(2) The (agency) is prohibited by statute from disclosing lists of individuals for
commercial purposes.

[Statutory Authority: 2005 ¢ 483 § 4, RCW 42.17.348. 06-04-079, § 44-14-060,
filed 1/31/06, effective 3/3/06.]

WAC 44-14-06001 - Agency must publish list of applicable exemptions. An
agency must publish and maintain a list of the “other statute” exemptions
from disclosure (that is, those exemptions found outside the Public Records
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Act) that it believes potentially exempt records it holds from disclosure. RCW
42.17.260(2)/42.56.070(2). The list is “for informational purposes” only and an
agency’s failure to list an exemption “shall not affect the efficacy of any exemption.”
RCW 42.17.260(2)/42.56.070(2). A list of possible “other statute” exemptions is
posted on the web site of the Municipal Research Service Center at www.mrsc.org/
Publications/prdpub04.pdf (scroll to Appendix C).

[Statutory Authority: 2005 ¢ 483 § 4, RCW 42.17.348. 06-04-079, § 44-14-06001,
filed 1/31/06, effective 3/3/06.]

WAC 44-14-06002 - Summary of exemptions. (1) General. The act and other
statutes contain hundreds of exemptions from disclosure and dozens of court

cases interpret them. A full treatment of all exemptions is beyond the scope of the
model rules. Instead, these comments to the model rules provide general guidance
on exemptions and summarize a few of the most frequently invoked exemptions.
However, the scope of exemptions is determined exclusively by statute and case
law; the comments to the model rules merely provide guidance on a few of the most
common issues.

An exemption from disclosure will be narrowly construed in favor of disclosure. RCW
42.17.251/42.56.030. An exemption from disclosure must specifically exempt a
record or portion of a record from disclosure. RCW 42.17.260(1)/42.56.070(1). An
exemption will not be inferred.

An agency cannot define the scope of a statutory exemption through rule making
or policy. An agency agreement or promise not to disclose a record cannot make
a disclosable record exempt from disclosure. RCW 42.17.260(1)/42.56.070(1).
Any agency contract regarding the disclosure of records should recite that the act
controls.

An agency must describe why each withheld record or redacted portion of a record
is exempt from disclosure. RCW 42.17.310(4)/42.56.210(4). One way to describe
why a record was withheld or redacted is by using a withholding index.

After invoking an exemption in its response, an agency may revise its original claim of
exemption in a response to a motion to show cause.

Exemptions are “permissive rather than mandatory.” Op. Att'y Gen. 1 (1980), at

5. Therefore, an agency has the discretion to provide an exempt record. However,
in contrast to a waivable “exemption,” an agency cannot provide a record when a
statute makes it “confidential” or otherwise prohibits disclosure. For example, the
Health Care Information Act generally prohibits the disclosure of medical information
without the patient’s consent. RCW 70.02.020(1). If a statute classifies information
as “confidential” or otherwise prohibits disclosure, an agency has no discretion to
release a record or the confidential portion of it. Some statutes provide civil and
criminal penalties for the release of particular “confidential” records. See RCW
82.32.330(5) (release of certain state tax information a misdemeanor).

(2) “Privacy” exemption. There is no general “privacy” exemption. Op. Att'y Gen.
12 (1988). However, a few specific exemptions incorporate privacy as one of the
elements of the exemption. For example, personal information in agency employee
files is exempt to the extent that disclosure would violate the employee’s right to
“privacy.” RCW 42.17.310 (1)(b)/42.56.210 (1)(b). “Privacy” is then one of the
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elements, in addition to the others in RCW 42.17.310 (1)(b)/42.56.210 (1)(b), that an
agency or a third party resisting disclosure must prove.

“Privacy” is defined in RCW 42.17.255/42.56.050 as the disclosure of information
that “(1) Would be highly offensive to a reasonable person, and (2) is not of legitimate
concern to the public.” This is a two-part test requiring the party seeking to prevent
disclosure to prove both elements.

Because “privacy” is not a stand-alone exemption, an agency cannot claim RCW
42.17.255/42.56.050 as an exemption.

(3) Attorney-client privilege. The attorney-client privilege statute, RCW 5.60.060 (2)
(a), is an “other statute” exemption from disclosure. In addition, RCW 42.17.310
(1)(j)/42.56.210 (1)(j) exempts attorney work-product involving a “controversy,”
which means completed, existing, or reasonably anticipated litigation involving the
agency. The exact boundaries of the attorney-client privilege and work-product
doctrine is beyond the scope of these comments. However, in general, the attorney-
client privilege covers records reflecting communications transmitted in confidence
between a public official or employee of a public agency acting in the performance
of his or her duties and an attorney serving in the capacity of legal advisor for the
purpose of rendering or obtaining legal advice, and records prepared by the attorney
in furtherance of the rendition of legal advice. The attorney-client privilege does not
exempt records merely because they reflect communications in meetings where legal
counsel was present or because a record or copy of a record was provided to legal
counsel if the other elements of the privilege are not met. A guidance document
prepared by the attorney general's office on the attorney-client privilege and work-
product doctrine is available at www.atg.wa.gov/records/modelrules.

(4) Deliberative process exemption. RCW 42.17.310 (1)(i)/42.56.210 (1)(i) exempts
“Preliminary drafts, notes, recommendations, and intra-agency memorandums in
which opinions are expressed or policies formulated or recommended” except if the
record is cited by the agency.

In order to rely on this exemption, an agency must show that the records contain
predecisional opinions or recommendations of subordinates expressed as part

of a deliberative process; that disclosure would be injurious to the deliberative

or consultative function of the process; that disclosure would inhibit the flow of
recommendations, observations, and opinions; and finally, that the materials
covered by the exemption reflect policy recommendations and opinions and not

the raw factual data on which a decision is based. Courts have held that this
exemption is “severely limited” by its purpose, which is to protect the free flow of
opinions by policy makers. It applies only to those portions of a record containing
recommendations, opinions, and proposed policies; it does not apply to factual data
contained in the record. The exemption does not apply to records or portions of
records concerning the implementation of policy or the factual basis for the policy.
The exemption does not apply merely because a record is called a “draft” or stamped
“draft.” Recommendations that are actually implemented lose their protection from
disclosure after they have been adopted by the agency.

(5) “Overbroad” exemption. There is no “overbroad” exemption. RCW
42.17.270/42.56.080. See WAC 44-14-04002(3).

(6) Commercial use exemption. The act does not allow an agency to provide
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access to “lists of individuals requested for commercial purposes.” RCW
42.17.260(9)/42.56.070(9). An agency may require a requestor to sign a
declaration that he or she will not put a list of individuals in the record to use for

a commercial purpose. This authority is limited to a list of individuals, not a list

of companies. A requestor who signs a declaration promising not to use a list of
individuals for a commercial purpose, but who then violates this declaration, could
arguably be charged with the crime of false swearing. RCW 9A.72.040.

(7) Trade secrets. Many agencies hold sensitive proprietary information of
businesses they regulate. For example, an agency might require an applicant for a
regulatory approval to submit designs for a product it produces. A record is exempt
from disclosure if it constitutes a “trade secret” under the Uniform Trade Secrets
Act, chapter 19.108 RCW. However, the definition of a “trade secret” can be very
complex and often the facts showing why the record is or is not a trade secret are
only known by the potential holder of the trade secret who submitted the record in
question.

When an agency receives a request for a record that might be a trade secret, often it
does not have enough information to determine whether the record arguably qualifies
as a “trade secret.” An agency is allowed additional time under the act to determine
if an exemption might apply. RCW 42.17.320/42.56.520.

When an agency cannot determine whether a requested record contains a “trade
secret,” usually it should communicate with the requestor that the agency is providing
the potential holder of the trade secret an opportunity to object to the disclosure.

The agency should then contact the potential holder of the trade secret in question
and state that the record will be released in a certain amount of time unless the
holder files a court action seeking an injunction prohibiting the agency from disclosing
the record under RCW 42.17.330/42.56.540. Alternatively, the agency can ask the
potential holder of the trade secret for an explanation of why it contends the record is
a trade secret, and state that if the record is not a trade secret or otherwise exempt
from disclosure that the agency intends to release it. The agency should inform the
potential holder of a trade secret that its explanation will be shared with the requestor.
The explanation can assist the agency in determining whether it will claim the trade
secret exemption. If the agency concludes that the record is arguably not exempt, it
should provide a notice of intent to disclose unless the potential holder of the trade
secret obtains an injunction preventing disclosure under RCW 42.17.330/42.56.540.

As a general matter, many agencies do not assert the trade secret exemption on
behalf of the potential holder of the trade secret but rather allow the potential holder
to seek an injunction.

All entity records are available for review by the public unless a law specifically
exempts them from disclosure. If no exemption applies, the requested record must
be disclosed. Further, public entities are not relieved of their obligations to respond
to requests for public records because a portion of the document is exempt. Public
entities have a duty to redact specific information covered by an exemption and
disclose the remainder of the document. The Public Records Act provides that
exemptions are to be narrowly construed.

A good faith response by a public agency in releasing a public record absolves the
agency or any public official or employee from liability arising from the disclosure. For
example, an individual named in a public record may not hold a public agency liable
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for a good faith release of that record on the grounds that disclosure violates the
an individual's “right to privacy.” Agencies that release records with possible privacy
implications may wish to contact the individual.

Washington courts have not defined specifically which records, if released, could
violate a right of privacy; however, for example, residential addresses and telephone
numbers for state employees are specifically exempt under state law.

The Public Records Act (RCW 42.56) lists 34 categories of public records that are
exempt from disclosure. These are exemptions, not prohibitions; an agency may
waive an exemption if it chooses to do so.

Other state laws specifically prohibit the release of some information. And many
documents contain some information that is exempt along with other information that
is not exempt.

It is estimated that more than 300 exemptions are contained in state law. To address
whether these exemptions are still necessary, the 2007 Legislature created a
Sunshine Committee to recommend whether each one should be continued without
modification, modified, scheduled for sunset review at a future date, or terminated.
Additional information about the Sunshine Committee can be found at: http://www.
atg.wa.gov/opengovernment/sunshine.aspx

CRITERIA - Finding 4

We calculated the average response time for each entity type and for each

request within that entity type. Using the average response time, we identified
entity responses that were less timely than their peers. Once identified, the
correspondence was examined to determine if the entity was aware the request
was delayed and if the reason(s) was provided to the requestor. We then sought to
identify the specific causes associated with each less timely response.

We identified the top-performing entities, based upon our unannounced requests as
performance criteria. Those “top” performers can be found in the Overview of Audit
Results section of this report. Top performing entities provided requested records
more quickly than other counties, cities and agencies included in this audit.

The citations made below are either in whole or in part as they relate to the subject
matter of the finding. Emphasis, as indicated by underline or bold font, has been
added.

Legal Criteria addressing “fullest assistance” and “most timely possible action”:

RCW 42.56.100 - Protection of public records-Public access. Agencies shall adopt
and enforce reasonable rules and regulations, and the office of the secretary of the
senate and the office of the chief clerk of the house of representatives shall adopt
reasonable procedures allowing for the time, resource, and personnel constraints
associated with legislative sessions, consonant with the intent of this chapter to
provide full public access to public records, to protect public records from damage or
disorganization, and to prevent excessive interference with other essential functions
of the agency, the office of the secretary of the senate, or the office of the chief
clerk of the house of representatives. Such rules and regulations shall provide for the
fullest assistance to inquirers and the most timely possible action on requests for
information. Nothing in this section shall relieve agencies, the office of the secretary
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of the senate, and the office of the chief clerk of the house of representatives from
honoring requests received by mail for copies of identifiable public records.

RCW 42.56.520 - Prompt responses required. Responses to requests for public
records shall be made promptly by agencies, the office of the secretary of the
senate, and the office of the chief clerk of the house of representatives. Within five
business days of receiving a public record request, an agency, the office of the
secretary of the senate, or the office of the chief clerk of the house of representatives
must respond by either (1) providing the record; (2) acknowledging that the agency,
the office of the secretary of the senate, or the office of the chief clerk of the house
of representatives has received the request and providing a reasonable estimate of
the time the agency, the office of the secretary of the senate, or the office of the
chief clerk of the house of representatives will require to respond to the request;

or (3) denying the public record request. Additional time required to respond to a
request may be based upon the need to clarify the intent of the request, to locate and
assemble the information requested, to notify third persons or agencies affected by
the request, or to determine whether any of the information requested is exempt and
that a denial should be made as to all or part of the request. In acknowledging receipt
of a public record request that is unclear, an agency, the office of the secretary of
the senate, or the office of the chief clerk of the house of representatives may ask
the requestor to clarify what information the requestor is seeking. If the requestor
fails to clarify the request, the agency, the office of the secretary of the senate, or
the office of the chief clerk of the house of representatives need not respond to it.
Denials of requests must be accompanied by a written statement of the specific
reasons therefor. Agencies, the office of the secretary of the senate, and the office

of the chief clerk of the house of representatives shall establish mechanisms for the
most prompt possible review of decisions denying inspection, and such review shall
be deemed completed at the end of the second business day following the denial of
inspection and shall constitute final agency action or final action by the office of the
secretary of the senate or the office of the chief clerk of the house of representatives
for the purposes of judicial review.

RCW 42.56.050 - Invasion of privacy, when. A person’s “right to privacy,” “right of
privacy,” “privacy,” or “personal privacy,” as these terms are used in this chapter, is
invaded or violated only if disclosure of information about the person: (1) Would be
highly offensive to a reasonable person, and (2) is not of legitimate concern to the
public. The provisions of this chapter dealing with the right to privacy in certain public
records do not create any right of privacy beyond those rights that are specified in
this chapter as express exemptions from the public’s right to inspect, examine, or
copy public records.

RCW 42.56.550 - Judicial review of agency actions - states in part:

(4) Any person who prevails against an agency in any action in the courts seeking

the right to inspect or copy any public record or the right to receive a response to a
public record request within a reasonable amount of time shall be awarded all costs,
including reasonable attorney fees, incurred in connection with such legal action. In
addition, it shall be within the discretion of the court to award such person an amount
not less than five dollars and not to exceed one hundred dollars for each day that he
or she was denied the right to inspect or copy said public record.
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