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Sponsored by: Councilmember Dick Muri

Requested by: County Executive/Public Works & Utilities
Department

ORDINANCE NO. 2010-93

An Ordinance of the Pierce County Council Granting a Nonexclusive
Franchise to Tanner Electric Cooperative, of North Bend,
Washington, for Location of Electric Lines on Certain
Rights-of-Way; and Authorizing the County Executive to
Execute Said Franchise.

Whereas, Tanner Electric Cooperative of Pierce County, Washington, has
applied for a nonexclusive Franchise to construct, operate, and maintain an electric line
system in, across, over, upon, along, and under Pierce County roads, highways, and
other County property(ies) in Pierce County, Washington, as hereinafter set forth; and

Whereas, said application came on regularly for hearing before the Pierce
County Council on the date set forth below under the provisions of Chapter 80.32,
Revised Code of Washington; and

Whereas, it appears to the Council that notice of said hearing has been duly
given to the public and those interested in providing the same service applied for by the
applicant as required by law and that it is in the public interest to grant the Franchise:
and; Now Therefore,

BE IT ORDAINED by the Council of Pierce County:

Section 1. A nonexclusive Franchise, a copy of which is attached hereto and
identified as Exhibit A, is hereby given and granted to Tanner Electric Cooperative doing
business in Pierce County, Washington, hereinafter referred to as the Grantee, for a
period of 15 years, from and after the date of filing of the Franchise to be granted with
the Clerk of the Pierce County Council.
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County road, right-of-way, or other County property so vacated, and Pierce County shall
not be liable for any damages or loss to Grantee by reason of such termination.

Pursuant to Revised Code of Washington (RCW) 36.87.140, Pierce County shall
reserve and retain a perpetual easement under, on, or over such vacated land for the
construction, repair, and maintenance of Grantee's facilities that at the time of such
vacation are authorized or physically located on the land or a portion of the land being
vacated.

Xl

This Franchise is granted upon the further express condition that it shall not be
an exclusive Franchise and shall not, in any manner, prohibit Pierce County from
granting any other franchises under and along the Franchise Area of any kind and
character or territories that may be deemed proper by the Pierce County Council, and
this Franchise shall not in any way prevent Pierce County from using the Franchise
Area, or affect the jurisdiction over it, and every part of it by Pierce County with full
power to make the necessary repairs, changes, and alterations in the same and like
manner as though this Franchise had never been granted.

The Franchise Area may include areas occupied by overhead transmission and
distribution utility facilities that are owned and operated by a utility other than Grantee.
If such occupancy preexisted Grantee's intent to construct Facilities in that portion of the
Franchise Area, and if such preexisting occupancy is authorized by a franchise granted
to such utility by Pierce County that contains a common user clause (such clause being
substantially in the form set forth below), then as to such portion of the Franchise Area,
Grantee's construction of any Facilities therein shall be subject to such common user
clauses; provided, however, nothing herein shall require Grantee to (1) construct,
operate, maintain, or use any Facilities in a manner that is not consistent with prudent
utility practices; or (2) occupy, use, or employ any one or more of the labor, materials,
facilities, equipment, tools, goods, services, designs, or properties of a third party,
unless such occupancy, use, or employment is arranged and accomplished on
reasonable terms and conditions.

This Franchise is subject to the following "common user clause." If Pierce
County shall hereinafter grant a franchise to a utility (other than Grantee), and such
subsequent franchise authorizes such utility to construct overhead transmission and
distribution utility facilities within a portion of the Franchise Area where Grantee
maintains Facilities pursuant to this Franchise, then in such event, Grantee shall permit
such other utility to jointly use and occupy Grantee's Facilities within such portion of the
Franchise Area; provided, however, nothing herein shall require Grantee to (1)
construct, operate, maintain, or use any Facilities in a manner that is not consistent with
prudent utility practices; or (2) permit such joint use and occupancy unless the same
can be arranged and accomplished on reasonable terms and conditions.
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Xl
All the provisions, conditions, regulations, and requirements herein contained
shall be binding upon the successors and assigns of Grantee, and all privileges, as well
as all obligations and liabilities of Grantee shall inure to its successors and assigns
equally as if they were specifically mentioned wherever Grantee is mentioned.

Xl
Whenever any of the County roads, rights-of-way, or other County property(ies)
as designated in this Franchise, by reason of transfer to another governmental agency
or the subsequent incorporation of any town or city, or extension of the limits of any
town or city, shall fall within the city or town limits, this Franchise shall continue in force
and effect as to all County roads, rights-of-way, or other County property(ies) not so
included in the transfer of city or town limits.

XV
Grantee shall not sell, transfer, or assign this Franchise without first notifying the
Pierce County Council. The terms and conditions set forth herein shall be binding on
Grantee's successors and assigns unless amended by the Pierce County Council.

XV

Grantee acknowledges that Pierce County Charter Section 9.20, Franchises,
provides in part: "All Franchises shall be subject to the right of the Council or the people
acting for them through referendum, to appeal for cause, amend, or modify the
Franchise in the interest of the public." Pierce County and Grantee agree that this
Franchise may be terminated at any time upon 90 days written notice to Grantee to
terminate this Franchise if Grantee fails to comply with its material terms and conditions.
This Franchise is subject to amendment, modification, or amplification to conform to any
State Statute, County regulation, ordinance, or right-of-way regulation, as may hereafter
be enacted, adopted, or promulgated. Any change, amendment, modification, or
amplification of this Franchise shall be in writing and shall be mutually agreed to by both
parties.

XVI
If any term, provision, condition, or portion of this Franchise shall be held to be
invalid, such invalidity shall not affect the validity of the remaining portions of this
Franchise that shall continue in full force and effect.

XVII
Venue and jurisdiction for any controversy arising from the Franchise shall be in
Pierce County, Washington. In the event either party initiates an action to enforce the
terms of this Franchise, the substantially prevailing party in such action shall be entitled
to recover its reasonable attorney's fees and costs.
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XVIII
Grantee shall provide full acceptance of this Franchise and all its terms and
conditions by filing a signed copy of the Franchise with the Clerk of the Pierce County
Council within 60 days from N\a.¢ o nm~dolae. }o ,20J© . This requirement
shall be a condition precedent to the Franchise taking effect. If Grantee does not
provide assigned copy of the Franchise as set forth in this Section, this Franchise shall
be null and void.

ATED at Tacoma, Washington, this ( g day of
R 777 6?@6

cCarthy
Pierce County Executlve

J[@’L\/\/\@/ Teetns C/C/Qb\ 2evu 170 accepts and agrees to comply

with all terms and conditions of this'Franchise.
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Name

Geuefﬂ'l N\ ANA G e
Title

T pawer = lectric Coo) ettt 'vr
Company, Corporate Name, or Individual

2l m ]|

Date
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