ORDINANCE #412 MAY 2, 2011

CITY OF MILLWOOD, WASHINGTON

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF MILLWOOD,
WASHINGTON, GRANTING A NON-EXCLUSIVE FRANCHISE TO ELECTRIC
LIGHTWAVE, LLC, FOR THE PURPOSE OF PROVIDING NONCABLE

TELECOMMUNICATION SERVICES IN AND TO THE CITY; AND PROVIDING FOR
OTHER MATTERS RELATED THERETO.

' WHEREAS, RCW 35A.47.040 authorizes the City of Millwood (the “City”) to permit
and regulate non-exclusive franchises for the use of public streets, bridges or other public ways,
structures or places above or below the surface of the ground for railroads and other routes and
Facilities for public conveyances, for poles, conduits, tunnels, towers and structures, pipes and
wires and appurtenances thereof for transmission and distribution of electrical energy, signals
and other methods of communication, for gas, steam and liquid fuels, for water, sewer and other
private and publicly owned and operated Facilities for public service; and

WHEREAS, pursuant to RCW 35A.47.040, no ordinance granting any non-exclusive
franchise shall be adopted or passed by the Council of the City (the “Council™) on the day of its
introduction nor for five (5) days thereafter, nor at any other than a regular meeting nor without
first being submitted to the City attorney, nor without having been granted by the approving vote
of at least a majority of the Council, nor without being published at least once in a newspaper of
general circulation in the City before becoming effective; and

WHEREAS, Electric Lightwave, LLC (the “Grantee™) is a limited liability company
organized under the laws of the State of Delaware and is a wholly-owned subsidiary of Integra
Telecom Holdings, Inc.; and

WHEREAS, Grantee 1s engaged in the business of providing noncable

Telecommunication service for customers consistent with applicable laws and regulations, and

. the City has determined it 1s in the interest of persons and businesses in this jurisdiction to have
access to Grantee’s services;

WHEREAS, Grantee has requested renewal of its expired Temporary License Agreement
dated July 7, 1997, and after negotiations with Grantee, the City has determined that it is in the
best interest of the City and its residents to renew and grant a Franchise Agreement with Grantee;
and,

WHEREAS, the City has, following required and reasonable notice, conducted a full
public hearing, affording all persons concerned with the analysis and consideration of the
technical ability, financial condition, legal qualifications and general character of the Grantee;
and,

WHEREAS, the City has determined that it is in the best interests of the City to renew and
grant the Franchise Agreement to the Grantee to provide Telecommunication service within the
confines of the City and on the terms and conditions hereinafter set forth; and,

WHEREAS, the Grantee has agreed to be bound by the conditions hereinafter set forth;

NOW, THEREFORE, in consideration of this Franchise Agreement, the Grantee hereby
promises to comply with the provisions of this Franchise Agreement. In consideration of the

l Grantee’s promises, the City hereby grants a franchise as hereinafter set forth below:

THE CITY OF MILLWOOD DOES ORDAIN:
ELECTRIC LIGHTWAVE, LLC TELECOMMUNICATIONS (NONCABLE) FRANCHISE

Section 1. Definitions

Section 2.  Parties, grant
Section 3. Limits on permission
Section 4.  Effective Date, Term
Section 5.  General provisions
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Section 6. Plans; Locate, Relocate

Section 7.  Grantee to restore affected areas

Section 8. Information, good engineering, inspections
Section 9. Limited access, no obstruction, accommodation
Section 10. Undergrounding

Section 11. Facilities for City Use

Section 12. Liability; No duty

Section 13. Insurance

Section 14. Taxes, fees

Section 15. Franchise Agreement administration
Section 16. Additional

it o

Section 1. Definitions

“Administering officer” is the designee of the Mayor who administers this Franchise
Agreement.

“Cable television service” means the one-way transmission to subscribers of video
programming and other programming service and subscriber interaction, if any, that is
required for the selection or use of the video programming or other programming service.

“City” means the City of Millwood and its legal successors.

“Facility” or “Facilities” means all of the plant, equipment, fixtures, appurtenances, and
other related property necessary to furnish and deliver Telecommunication service,
including but not limited to lines, towers, poles, wires, cables, ducts, conduits, vaults,
manholes, amplifiers, appliances, and attachments necessary or incidental to the
provision of Telecommunication service, but not above ground pedestals or other special
installations in the Public Right-of-Way absent written permission of the Administering
officer.

“Franchise Agreement” shall mean the nonexclusive right and authority to construct, l
maintain, and operate Telecommunication service Facilities through use of Public Rights-

of-way in the City pursuant to a contractual agreement approved by the City Council

pursuant to this Ordinance No.  and executed by the City and Grantee and in
accordance with any and all applicable laws, regulations, rules and ordinances.

“Municipal infrastructure” means the road bed and road area, street and sidewalk paving,
curbing, associated drainage Facilities, bike paths and other construction or
improvements pertaining to public travel. It further includes municipal water and sewer
lines or other municipal utility Facilities, as well as municipal traffic signal, street
lighting and communications Facilities in the Right-of-Way or other areas or easements
open for municipal use. It further includes skywalks, street trees, plants, shrubs, lawn and
other ornamental or beautification installations owned by the City in the Right-of-Way or
other ways open for public travel or municipal use, and accepted for municipal
management or control as such. The definition is intended to encompass any municipal
physical plant, fixtures, appurtenances or other Facilities located in or near the Right-of-
Way or areas or easements opened and accepted for municipal use.

“Public Right-of-Way” or “Right-of-Way” shall mean the surface of and the space above

and below any public street, right-of-way, road, highway, freeway, lane, path, court,
sidewalk, parkway, drive alley, court, easement, or similar property interest now or
hereafter dedicated and opened by the City for the purpose of public travel or public

utilities. In the case of any grant of authority or permission by the City to a '
Telecommunication service provider however, this term shall not exceed the scope of the

City’s interests or power to extend such grant.

“Telecommunication service” means the transmission of information by wire, radio,
optical cable, electromagnetic, or other similar means for hire, sale, or resale to the
general public. For the purpose of this definition, “information” means knowledge or
intelligence represented by any form of writing, signs, signals, pictures, sounds, or any
other symbols. For purposes of this definition, “Telecommunication service” excludes the
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over_-the-air transmission of broadcast television or broadcast radio signals and “cable
service” as defined in 42 USC 522 (5) or other distribution of multichannel video
programming,

Section 2. Parties, grant

A. This Franchise Agreement is between the City of Millwood as Grantor, hereafter
also “City”, and Electric Lightwave, LLC as Grantee, hereafter also “Grantee.” Grantee 1S a
Delaware limited liability company whose home office is 1201 NE Lloyd Blvd., Ste. 500,
Portland, Oregon 97232. Any notice sent hereunder shall be sent: To the City, at City of
Millwood, 9103 E. Frederick Ave., Millwood, Washington 99206 Attention: City Clerk; and to

Grantee, at Electric Lightwave, LLC 1201 NE Lloyd Blvd., Ste. 500, Portland, Oregon 97232
Attention: General Counsel.

B. In return for promises made and subject to the stipulations and conditions stated,
the City grants to Grantee the nonexclusive right and privilege to have, acquire, construct,
reconstruct, use, operate and maintain Facilities to provide Telecommunication service to the
public in the City and/or to transport Telecommunication services through the City and for no
other purpose, subject to applicable law, including but not limited to the Millwood Municipal
Code, and to the conditions and restrictions as hereinafter provided. This grant expressly does
not include permission to use the Public Right-of-Way for Cable television service. The grant is
by way of general permission to occupy the Right-of-Way, and not in place of specific location
permits. In accepting this Franchise Agreement, Grantee stipulates and agrees to the City’s
authority to issue and require the Franchise Agreement and stipulates and agrees to the other
terms and conditions hereof. No privilege or power of eminent domain is bestowed on Grantee
by this Franchise Agreement.

C. The grant of authority for use of the City’s Public Rights-of-way, as conferred in
herein, is not exclusive and does not establish priority for use over other franchise holders.
permit holders and the City’s own use of Public Rights-of-way or any other real or personal
property that the City owns or in which the City has a legal interest. Nothing in this Franchise
Agreement shall affect the right of the City to grant to any other person or entity any other
franchise, similar or not, or right to occupy and use Public Rights-of-way or any part thereof.

D. Grantee shall at all times comply with all applicable state and federal laws,
regulations and rules regarding telecommunications. Compliance shall not preclude a lawful

challenge.

Section 3. Limits on permission

A. Should the City determine Grantee 1s using this Franchise Agreement beyond its
purpose or providing Cable television service(s) or performing other business functions beyond
the scope of permission extended in the Public Right-of-Way, the City reserves the right to
cancel and/or revoke this Franchise Agreement and, in addition to any other rights set forth
herein, require Grantee to follow any applicable requirements to obtain a cable franchise or other

franchise from the City.

B. Permission granted is in the nature of a quitclaim of any interest or authority the
City has to make the grant, without warranty of authority by the City to the Grantee. It does not
extend beyond the Right-of-Way, to areas such as buildings or private areas not reserved for
general utility access. Grantee 1s solely responsible to make its own arrangements for any access
needed to such places. Permission granted is nonexclusive. Grantee stipulates that the City may
grant similar permission to others. The City additionally reserves the right to engage in any
lawful municipal function, whether or not including any line of business engaged in by Grantee.

C. The grant of permission from the City does not extend to municipal buildings or

other City owned or leased structures or premises held in a proprietary or ownership capacity.
For such locations, Grantee should make specific written lease arrangements directly with the
City for such building or other structure or area, all arrangements to be approved in accord with

applicable requirements of the City and law.
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Section 4. Effective Date, Term

This Franchise Agreement is effective as of the effective date of this Ordinance No. 412
and shall expire nine (9) years thereafter; PROVIDED, that it shall not be effective unless and
until the written acceptance of this Ordinance No. 412 by the Grantee, signed by its proper
officers, shall be filed with the City Clerk within thirty (30) days of enactment; FURTHER
PROVIDED, the City retains any and all rights to terminate and/or revoke the Franchise
Agreement for cause, abandonment, or because of breach of any material promise, condition or
stipulation stated herein.

Section 3. General provisions

A. Grantee will operate and provide services in accordance with all applicable
federal, state, and local laws, rules, regulations and decisions and federal and state agencies that
have jurisdiction over Grantee, including but not limited to the Federal Communication
Commission and Washington Ultilities and Transportation Commission.

B. Grantee will maintain a toll free public telephone number 24 hours a day, seven
days a week for customer access, personally staffed at least during normal business hours.
Grantee will provide safe and reliable services to its customers at rates that are fair and
reasonable, in accordance with all applicable laws and regulations. Grantee agrees to be
accessible to its customers and responsive to customer needs .

C. Notwithstanding any other provision set forth in this Franchise Agreement,
Grantee will coordinate its activities with other utilities and users of permitted areas to avoid
unnecessary cutting, damage or disturbance to the Public Right-of-Way and other permitted
areas, and to conduct its planning, design, installation, construction and repair operations to
maximize the life and usefulness of the paving and City or public infrastructure. Grantee agrees
that its uses in the City are subordinate to municipal infrastructure needs and uses, the general
public travel and access uses and the public convenience, except as may be otherwise required by
law. Grantee shall minimize or avoid any hazard, danger or inconvenience to Municipal
infrastructure needs and uses, public travel, and the public convenience.

D. Grantee will maintain membership with the Inland Empire Utility Coordinating
Council (IEUCC) or other similar or successor organization designated to coordinate
underground fixture locations and installations. Grantee is familiar with chapter 19.122 RCW,
Washington State’s “Underground Utilities” statute. Grantee will familiarize itself with local
procedures, custom and practice relating to the one-call locator service program, and will see to
it that its contractors or others working in the Right-of-Way on Grantee’s behalf are similarly
well informed.

Section 6. Plans: Locate, Relocate

A. Grantee’s plans for construction or installation shall be submitted to the
Administering officer as requested under such advance notification as the Administering officer
may reasonably require, with a copy of such plans to the Administering officer and any other
information requested by the City. Grantee promises that all its installations shall be placed in the
standard location for telephone conduit or overhead lines, as determined by local regulation,
custom and practice, or as designated by the Administering officer. Above-ground pedestals or
other above ground structures besides telephone poles and related guy wire supports are subject
to separate review and approval by the Administering officer, in addition to other Franchise
Agreement requirements.

B. The City reserves the right to change, regrade, relocate, or vacate the Public
Right-of-Way and/or skywalk over the Right-of-Way at no expense or liability to the City. The
City agrees to give Grantee preliminary notice of any such request (“initial notice date”). Grantee
must submit design plans within sixty (60) days of an initial notice date, with relocation to be
accomplished within ninety (90) days of the initial notice date or thirty days of the City’s final
approval of Grantee’s design plan, whichever is later. In addition, the City may work with
Grantee to give additional advance notice as may be reasonable under the circumstances or to
extend additional time, considering the nature and size of the project and other factors. Upon
expiration of the time limits specified, Grantee will relocate, remove, or reroute its Facilities, as







